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RIGHT TO ACCESS TO COURT OF A REFUGEE 
STATUS APPLICANT (Reverse affirmative 
decision at Hight Court in January 2021) 
   ―CASE REPORT: ACCESS TO JUSTICE FOR 
REFUGEE CLAIMANT
   Nagoya High Court Judgment of 13th January 
2021 

Yukari ANDO  1

INTRODUCTION 

What is “Access to Justice” for refugee claimant?  

Each of us might have a different image. One might think that a refugee claimant is an 
equal right to access to justice even though his/her legal status because a person has escaped 
from his/her own country. Another perhaps thinks that a refugee claimant is somehow limited 
access due to his/her legal status. These images are not wrong, however, not correct. 

This paper focuses on the contemporary refugee problems, particularly, the access to 
justice for refugee claimant in Japan. Although there are many refugee claimants from all over 
the world (See Table 1. below), effective protection for refugee claimants has not been well-
developed yet. One of the reasons is that the following issues are not discussed satisfactorily: 
What are contemporary refugee problems in Japan? How the solution can be found? To ana-
lyse the problematic issues, the recent Nagoya High Court judgment is utilised as a case 
study for this paper. This paper is organized as follows: 

Section 1 explains the facts. In Section 2, judgments are explained. Section 3. Significance 
of the Judgement: Substantial opportunity to obtain judicial review, Section 4. Difference 
from Nagoya District Court, and finally Section5. Challenges which left behind, one of the 
most remarkable principles in international law is addressed to protect refugees and refugee 
claimants. That is the principle of non-refoulement, but in this case, the Courts did not seem 
to take it seriously. 

.   Guest Associate Professor at Osaka School of International Public Policy, Osaka University.    1
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Table 1. Refugee Claimants in Japan (person) 

Source: MoJ News Release http://www.moj.go.jp/isa/publications/press/07_00003.html (2021.4.30) 

Year Refugee Application Refugee 
Status

Other Form of Protection

2015 7,586 27 125

2016 10,901 28 143

2017 19,629 20 94

2018 10,493 42 104

2019 10,375 44 101

2020 3,936 47 91
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Deportation Procedures in Japan 

Source: Immigration White Paper http://www.moj.go.jp/isa/content/930002956.pdf (2021.4.30) 
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1. THE FACTS 

The appellant, a Sri Lankan national, challenged the respondent (the State) on whether he 
was arbitrarily deprived of his "right to access to the court" by collective deportation by 
charter flight. The appellant, who had indicated his intention to file a lawsuit for cancellation 
of the refugee denial decision, was selected as a target of the collective deportation, and the 
notice was “intentionally” delayed for more than a month (15th December 2014) from the 
decision to dismiss the refugee denial (7th November 2014).  

The appellant clearly stated that “I would like to do trial”. However, a Nagoya immigra-
tion officer said, "Go back to Sri Lanka and do it there. The appellant claimed that the series 
of actions of the immigration officers, including the immigration guard, who falsely explained 
that he could file a lawsuit after returning to Sri Lanka, violated his right to access to the 
court, and demanded payment of damages based on Article 1(1) of the National Redress Act. 
The Nagoya District Court ruled that there was no provision to suspend the deportation ex-
cept Article 61-2-6 of the Immigration Control and Refugee Recognition Act(hereinafter the 
ICCRA) that deportation shall be suspended until a decision is made on an objection to the 
disposition of non-refugee status in case the person has not obtained residence status.  

The Nagoya District Court ruled that the wrong instruction that a lawsuit for revocation of 
the disposition of non-recognition of refugee status could be filed even after the deportation 
was illegal under the same paragraph, and allowed the appellant to be compensated 88,000 
yen and its delay damages, but the appellant was not satisfied with the essential part of the 
lawsuit instead of partial won of the unintended part and appealed. 

2. NAGOYA HIGH COURT JUDGEMENT 

Concerning the question of whether the series of acts by the immigration officials leading 
to the deportation violated the appellant's right to a trial (Article 32 of the Constitution) and/
or the guarantee of due process (Article 31 of the Constitution). 

The law states that "even before a decision is made on an objection to a disposition of 
non-recognition of refugee status, the appellant may separately file a suit for cancellation of 
the said disposition or file a lawsuit for cancellation of the issuance of a deportation order. 
Even before a decision is made on an objection to a disposition of non-recognition of refugee 
status, a separate lawsuit for cancellation of the disposition or a lawsuit for cancellation of the 
issuance of a deportation order is filed. The Constitution of Japan permits the selection of de-
ported persons for collective deportation, and if the deportation is suspended until the expira-
tion of the appeal period after the decision to dismiss the objection is made and the oppor-
tunity to be tried is not secured, it is not considered to be extremely unreasonable and prac-
tically a denial of trial, it is not lacking in procedural guarantees, and it does not violate Art-
icle 13 of the Constitution. Therefore, it cannot be said that the series of acts of the immigra-
tion officials leading up to this deportation violated the Constitutional right to a trial and the 
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guarantee of due process.  
Concerning whether the ICCRA, which adopts the free choice principle and administrative 

measures are "illegal in terms of the application of Article 1, paragraph 1 of the National Re-
habilitation Act about the Administrative Case Litigation Act which guarantees the opportun-
ity for judicial review," the court stated that "there is no provision that stipulates that the de-
portation should be suspended after the decision to dismiss the objection to the refugee deni-
al. It is difficult to justify the deprivation of the opportunity for judicial review of the refugee 
status of an applicant for refugee status because there is no provision stating that deportation 
should be suspended after a decision to dismiss an objection to a disposition of non-recogni-
tion of refugee status is made, or because Article 52(3) of the ICCRA stipulates that a deported 
person should be promptly deported. In the UN Human Rights Treaty Bodies (Human Rights 
Committee, Committee against Torture), the Government has also taken measures to ensure 
that applicants for refugee status have the opportunity for judicial review based on the obliga-
tion to provide information as stipulated in the Administrative Case Litigation Act. It is also 
inconsistent with the external representations of the Government that it takes measures to 
ensure the opportunity for judicial review of applicants for refugee status, based on the oblig-
ation to provide information as stipulated in the Administrative Case Litigation Law and that it 
gives consideration to the right to access to the court by confirming whether or not the de-
portee has the intention to file a lawsuit against the refugee status denial. This series of acts by 
the immigration officials deprived the appellant of the opportunity for effective judicial re-
view of his refugee status.  

In other words, (1) the Constitutional right to access to the court, the guarantee of due 
process, Article 2(3), Article 14(1) of the ICCPR, and Article 16 of the Refugee Convention 
provide legal remedy not being substantially deprived of the opportunity for judicial review 
of refugee status. (2) Article 14(1) of the ICCPR guarantees everyone the right to a public 
hearing by an independent and impartial tribunal on disputes. (3) Article 14(1) of the ICCPR 
and the Administrative Case Litigation Act do not allow a person who has indicated an inten-
tion to file a revocation suit after the decision to dismiss the objection to be effectively de-
prived of the opportunity for judicial review of his refugee status because he has been subjec-
ted to collective deportation. Therefore, the judgment is affirmed to the extent that the State is 
required to pay a compensation fee, attorney's fees of 440,000 yen and delay damages, and 
the remainder is dismissed, and the original judgment is modified. 

3. SIGNIFICANCE OF THE JUDGEMENT: SUBSTANTIAL OPPORTUNITY 
TO OBTAIN JUDICIAL REVIEW 

The issue, in this case, is the obligation to notify the time limit for filing an appeal and the 
time difference between the dismissal of an objection decision and its notification. Concern-
ing this time difference, the respondent argued that "it is normal for the notice of the decision 
to dismiss the opposition to take about one month because of the need to consider the pri-
vacy of refugee status applicants and to secure interpreters, and there was no delay in the 
notice of the decision to dismiss the opposition in this case. The decision to dismiss the op-
position was indeed made on November 7, 2014, and according to the "Guidelines for Hand-
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ling Refugee Objections", Section 2, Notice of Decision, Paragraph 1, Notice to Appear No. 
1, "Upon receiving notification of the result of the decision from the Director-General of the 
Immigration Bureau of the Ministry of Justice, a notice to appear shall be promptly sent to the 
claimant about the decision by registered mail or by telephone. In addition to the above, 
there is also a provision that states, "When the Director of the Immigration Bureau of the Min-
istry of Justice notifies the applicant of the result of the determination, the Director of the Im-
migration Bureau of the Ministry of Justice shall promptly send a notice of appearance to the 
applicant by registered mail or notify the applicant to appear by telephone. It is thought that 
the fact that the appellant did not respond to the court's request for clarification and did not 
explain the reasonable reason why it was not able to give notice affected the judgment. 

4. DIFFERENCE FROM NAGOYA DISTRICT COURT  

In this case, it is significant that the Nagoya High Court corrected the precedent and re-
cognised "effective remedy" under Article 2(3) of the ICCPR in conjunction with "All persons 
shall be equal before the courts and tribunals." under Article 14(1) of the ICCPR and Article 
16(1) of the Refugee Convention. Effective remedy is an ancillary right that is recognised in 
conjunction with other rights. The Human Rights Committee made it clear in its General 
Comment 32 that the right to access to justice does not change depending on the residence 
status. In this case, the right to access the court under the ICCPR was combined with an ef-
fective remedy to allow the undocumented person the opportunity for substantive judicial 
review. It is noteworthy that the Japanese court has fully recognised that the opportunity for 
substantive judicial review for refugee claimants based on International Human Rights Treat-
ies. Therefore, this is a landmark case. Furthermore, the fact that the Court pointed out the 
discrepancy with the government's statement in the UN treaty review is also an unpreceden-
ted decision. As an effect of this decision, it is significant that the judiciary has clarified that 
those who are denied refugee status at the administrative stage but wish to pursue judicial 
proceedings for cancellation of refugee status will not be deported.  

What is puzzling in this case, however, is that while the "effective remedy" in the ICCPR 
and the Refugee Convention, in conjunction with the "right to access to the court" under the 
ICCPR and the Refugee Convention, allowed substantial access to justice, it did not recognise 
the right to access to the court and due process under the Constitution of Japan. 

5. CHALLENGES IN JAPAN 

The right to seek and enjoy asylum has not yet crystallised. However, at least the minim-
um standard of protection has become a recognised right not only to refugees but also a po-
tential refugee, in a way, to refugee claimant. Very few provisions under the Refugee Conven-
tion protect a person who does not have yet have refugee status. Martin states that the 
Refugee Convention is a treaty about the status of persons already accepted in the territory, 
not based on a treaty about the admission of entry or asylum procedure. Most of the provi-
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sions of the Refugee Convention deal with a person who had already been provided refugee 
status in the country of asylum. It is true because it is still left to the State’s will to determine 
refugee status. This decides which international refugee law must face the dilemma between 
State sovereignty and human rights protection. There are only a few provisions of rights for 
refugee claimants such as Article 31, 32 and 33 under the Refugee Convention. The provi-
sions which are relevant to protect refugee claimants are Article 31(1) non-penalization of 
illegal entry or illegal presence, Article 32 prohibition of expulsion and Article 33 non-re-
foulement, the other provisions are relevant to a person who already has refugee status in the 
country of refuge. Why does the Refugee Convention only partly protect a refugee claimant? 
This comes as a rather surprising fact. As a victim of human rights abuse, why is there no in-
ternational instrument to protect these people? The answer is found in the reality that there is 
still a struggle between national sovereignty and international protection of human rights. A 
State which is a party to the Refugee Convention has wide discretion on how to protect a 
refugee. The author contends that international refugee law should also protect refugee 
claimants, namely the presumption of a refugee should be addressed more carefully. The cur-
rent mechanism seems inadequate to take into account the presumption of refugee. Though it 
is a big challenge to develop a world concept of international refugee law, state sovereignty 
should be compromised to some extent to emphasise international solidarity and burden-
sharing. International refugee law calls upon development as was seen in the progress of hu-
man rights. Nobody predicted the development of human rights in the past decades when the 
UHDR was adopted in1948 after World War II. Human rights concepts, however, have con-
siderably spread outside the field of international refugee law. One of the reasons why inter-
national refugee law was left behind was that the political will was not prepared to link hu-
man rights and refugees. Refugee issues tended to be considered humanitarian issues.  It is 
argued that such a State has a responsibility not to expel and return the person in danger un-
der the principle of non-refoulement. The principle of non-refoulement is also a provision that 
can protect a refugee claimant. The principle of non-refoulement is one of the safeguards that 
protect refugee claimant as expanded in the Refugee Convention. This principle is stipulated 
under Article 33 of the said Convention: 

No Contracting State shall expel or return ('refouler') a refugee in any manner whatsoever 
to the frontiers of territories where his life or freedom would be threatened on account of his 
race, religion, nationality, membership of a particular social group or political opinion. 

Contemporary international human rights law enlarges to protect all human beings regard-
less of the person’s legal status, in particular, the protection from torture and inhuman degrad-
ing treatment. The European Court of Human Rights and the Committee against Torture con-
tinuously state that the protection from torture under the European Convention on Human 
Rights and the United Nations. Convention against Torture is “absolute”, in its protection, 
therefore, is wider than the principle of non-refoulement under the Refugee Convention.  

Whilst the Refugee Convention established the principle of non-refoulement, it was pre-
dominantly based upon Western concepts of refugees. If the principle of non-refoulement is 
not practised, the refugee claimant is likely to have neither rights nor legal safeguards.  

Although most of the provisions of the Refugee Convention do not indicate State obliga-
tions, the principle of non-refoulement very clearly indicates "prohibition of expulsion or re-
turn ('refoulement')." This provision does not allow reservation.  

19



CDRQ vol.11

Since this Convention came into force, this provision has been debated and interpreted in 
different ways by the representatives of States and scholars. Non-refoulement is generally in-
terpreted as "the prohibition of the expulsion and return of refugees to the frontiers of territor-
ies where their lives or freedom may be threatened on account of their race, religion, nation-
ality, membership of a particular social group or political opinion." The principle of non-re-
foulement is the most significant provision under Article 33 of the Refugee Convention. It can 
be recognised as a fundamental right.  Guy Goodwin-Gill argued that Article 33 imposes a 
clear and binding obligation upon the contracting States to the Refugee Convention to follow 
this principle. And he also argued that the principle is also recognised as customary interna-
tional law. The UNHCR stated that the principle of non-refoulement is now almost universally 
respected. There is also an argument that the principle of non-refoulement can be regarded as 
jus cogens. For instance, paragraph 5 of the 1984 Cartagena Declaration on Refugees states 
that "the principle of non-refoulement should be acknowledged and observed as jus cogens."    

Until 1951, there had not been a single provision to protect refugee claimants' right ex-
cept Article 33, "the principle of non-refoulement". There had neither been mechanisms to 
implement the standard procedure concerning refugees. The drafters of the Refugee Conven-
tion intended to include non-refoulement as an absolute right without any exceptions. How-
ever, States were not ready to accept this idea. As a consequence of some States opposition, 
Article 33(2) exclusion clause was amended at the end of its drafting process. The UNHCR 
Executive Committee states that the fundamental principle of non-refoulement has found ex-
pression in various international instruments adopted at the universal and regional levels and 
is generally accepted. In the thirty-third Session it was recognised that "this basic principle is 
progressively acquiring the character of a peremptory norm of international law." In 1989, the 
High Commissioner for Refugees recognised that the principle of non-refoulement" can be 
regarded as jus cogens".  From these views, it can be seen that the principle of non-refoule-
ment is universally accepted. Is it possible to impose responsibility upon States, which have 
not ratified international human rights instruments but yet accept a considerable number of 
refugees such as Pakistan and Thailand? How is the principle of non-refoulement applicable 
to the States which do not ratify the Refugee Convention? In general, those countries also 
have obligations to follow the principle of non-refoulement from the point of customary in-
ternational law and general principles of law. Human Rights Watch annual report said "Thail-
and's obligations in refugee law terms stem from the acceptance of non-refoulement as a part 
of customary international law as well as from international human rights treaties that it has 
ratified. Various conclusions of the UNHCR Executive Committee reaffirms that the principle 
of non-refoulement forms part of the obligations owed to refugees by the entire international 
community." 

The UNHCR Executive Committee repeatedly emphasizes the principle of non-refoule-
ment. Its forty-ninth session states "One essential component of the institution of asylum is 
the principle of non-refoulement. This principle, embodied in Article 33 of the Refugee Con-
vention, prohibits the expulsion and return of refugees in any manner whatsoever to the fron-
tiers of territories where their lives or freedom may be threatened on account of their race, 
religion, nationality, membership of a particular social group or political opinion. Refoule-
ment can take several forms, including non-admission at the frontier and interdiction at sea." 
They recognise the need for further examination of the principle to implement it effectively. 
"The non-refoulement principle as it is being interpreted and applied in the human rights in-
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struments is, however, somewhat different in scope from the non-refoulement refugee protec-
tion. The areas of complementarily, as well as of difference, need further examination." 

The principle of non-refoulement is stipulated in Article 53(3) of the ICCRA. 
In Nagoya District Court, the State argued that since administrative organs naturally make 

decisions based on laws and regulations when they take administrative measures, the prin-
ciple of the rule of law is applicable at that point and the court's review is unnecessary. It 
does not matter whether the plaintiff is recognised as a "refugee" or not, the Non-refoulement 
principle is violated only when the plaintiff is assumed to be in a "territory where life or 
liberty may be threatened," and "the fact that the plaintiff is deported within the time limit for 
appealing does not mean that the principle is immediately violated. The appellant, on the 
other hand, argued that the plaintiffs' deportation was not a violation of the principle because 
the plaintiffs were repatriated within the time limit for appeal. On the other hand, the appel-
lant argued in the original trial that "if administrative organs make decisions based on laws 
and regulations, the rule of law extends to them, and court review is unnecessary, then the 
time limit for filing a suit under the Administrative Case Litigation Act (six months from the 
date of knowledge of the disposition or decision in a suit for cancellation) is unnecessary, and 
the administrative division of the court is unnecessary. This is equivalent to saying that the 
Administrative Division of the court is unnecessary. The Nagoya High Court followed the ori-
ginal judgment, although it added "the non-refoulement principle prohibits deportation to 
countries where there is a risk of political persecution, and judicial review in Japan is also 
required to determine whether deportation is permissible based on the provisions of Article 
53(3) of the ICCRA, which cites Article 33(1) of the Refugee Convention(2) The Principle of 
Non-refoulement. 

In this case, the principle of non-refoulement was judged separately from the guarantee of 
the opportunity to receive a judicial review. In this regard, the case commentary of the ori-
ginal judgement criticised that "the Principle of Non-refoulement and the guarantee of an 
effective remedy in Article 2(3) of the ICCPR can be considered in connection with each oth-
er, and (omitted) a revocation suit must be able to be filed. In addition, the Committee against 
Torture's General Comment 4 (2017), para. 18(e), clarified that "an order of deportation guar-
antees the right to file a cease-and-desist challenge to the enforcement of such order before 
an independent administrative and/or judicial body within a reasonable period after notif-
ication of such order. Furthermore, the UNHCR Executive Committee stated that "(6) (vii) 
Refugee claimants should be allowed to remain in the country during the appeal to a higher 
administrative body or court. (6) (vii) Applicants for refugee status should be allowed to re-
main in the country during the appeal to a higher administrative body or court. The presence 
or absence of a potential violation of the Principle of non-refoulement is required to be ex-
amined by an independent judicial or administrative body separate from the body conducting 
the refugee screening procedure. This is because, if the effect of the suspension of deportation 
does not work, the opportunity for the substantive judicial review at issue, in this case, is de-
prived, and irreparable damage may occur.  

The UN Special Rapporteurs issued a joint statement on the bill to amend the ICCRA and 
warned against the idea of not allowing the suspension of deportation for applicants who 
have applied for refugee status for the third time or more in principle.  

The UNHCR also stated concerns. The statements of these UN agencies should be respec-
ted and watched seriously. 
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