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Abstract: Access is not a collateral requirement of substantial similarity, but is an independent requirement
established to assure the freedom of independent creation. In judicial practice, the mainstream opinion takes
whether the defendant has the possibility to access the plaintiff’s work as the basic meaning of access requirement.
However, the possibility of accessing the plaintiff’s work is merely an indirect fact for judging the access
requirement, while the basic meaning of access requirement shall be the objective fact that “using an existing
work in one’s own work”. Regarding the distribution of the burden of proof in relation to access requirement,
the plaintiff bears the burden to to prove indirect facts, such as accessibility and probative similarity; while the
defendant bears the burden to prove independent creation.

Key Words: access; independent creation; indirect facts; accessibility; probative similarity
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