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Becoming ‘Illegal’: The Institutional Mechanisms of  
Migrants’ Illegalization in Japan

Jotaro Kato† and Gracia Liu-Farrer††

Migrants without legal resident statuses were a major source of foreign labor in Japan throughout 
the 1990s and the early 2000s. After Japanese government launched campaigns against ‘illegal aliens’ in 
2004, their number was drastically reduced. However, ‘illegal aliens’ have increased again since 2015 
despite the government control. Moreover, although the number of such ‘illegal’ migrants in Japan is rela-
tively small, almost all of them enter the country legally. This study focuses on this phenomenon of 
migrant ‘illegalization’ by investigating the institutional mechanisms that have produced and perpetuated 
unauthorized migrants in Japan. Drawing on data from the authors’ fieldwork in the early 2000s and 
again in the late 2010s, the paper points out that illegalization of migrants in Japan first results from the 
government’s lack of political will to address the needs for labor immigration. Second, migrants’ illegal 
status is produced and perpetuated by the changing political priorities of the people making and in 
charge of the law. It is often said that the economic system needs unauthorized migrants while the polit-
ical system does not. However, in Japan, we argue that the political system not only needs unauthorized 
migrants but also creates it. The unauthorized migrants are useful as ‘unimported’ immigrant labor and 
as political scapegoats.

Keywords: institutional mechanism, political scapegoat, refugee recognition system, special permission 
for residence, unauthorized migration

1.　Introduction
In January 2020, Japan reported 82,892 ‘illegal aliens1 (fuhō zanryūsha)’̶foreign migrants who 

lived in the country but had no legal residency. This number was merely a fraction of that in 1993 

when foreigners who overstayed their visas reached 298,646 in Japan2. However, the number 

represents a rebound from 2014, when overstayed migrants were reduced to 59,0613, a low number 

achieved largely due to the annual national campaigns to crack down ‘illegal aliens’ since 2004. For 

over a decade, the police raided businesses and residential quarters and combed streets to arrest and 

deport unauthorized foreign workers and residents because the government singled them out as 

potential criminals and public security threats (Yamamoto 2010). Such draconian measures resulted in 

the vanishing of the majority of ‘illegal aliens’. Given that the Japanese government has neither relaxed 

control over unauthorized migration nor decided to grant amnesty, how can we understand this recent 
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rise of ‘illegal aliens’? In this paper, we argue that this rebound indicates that not only are the mecha-

nisms that contributed to the unauthorized migration in the late 1980s and early 1990s still in place, 

but new opportunities have emerged to produce new forms of unauthorized migrants. (see Figure 1).

Unauthorized migrants result from a wide range of factors. On the one hand is the agency of 

migrants (Castles et al. 2012). Individual people take immense legal, financial, and human risks to 

cross borders clandestinely or to overstay visas to escape poverty, wars, political persecution, and 

sometimes out of desires to pursue a better life. On the other hand, there are institutional mechanisms 

that produce and perpetuate unauthorized migrants, such as the emergence and implementation of 

new migration law and regulation (De Genova 2002). Unauthorized migration in Japan saliently mani-

fests the institutional mechanisms that produce migrants’ illegalization because, unlike in North 

America and Europe where the majority of illegal migrants were clandestine entrants, nearly all 

so-called illegal migrants in Japan first arrived with legal documents. It is during their stay that many 

lose their legal status.

We argue that such illegalization takes place because Japanese government’s political resistance 

toward labor immigration has resulted in inconsistent institutional practices over the decades. After 

the collapse of the empire following the Second World War, Japan has tried to redefine its identity in 

ethno-nationalist term (Oguma 1996). Not only has it continued to reject the notion of immigration, 

but its immigration policies have also been particularly reluctant to admit so-called simple labors 

(tanjun rōdō sha) though the needs for it have been apparent for decades (Strausz 2019). Low-wage 

manual and service labor needs have therefore been met mostly by migrants entering from non-em-

ployment categories, the so-called ‘side door’̶typically technical interns4 and students and the ‘back 

door’̶the unauthorized foreign residents. Because of the involvement of migration industry, many 

Figure 1.　The number of ‘illegal aliens’ in Japan (1990‒2020)
Source: Ministry of Justice
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‘side door’ labor migrants, such as technical interns and students, became unauthorized̶the ‘back 

door’̶ labor migrants. Once becoming overstayers, migrants have very few means to regain legal 

statuses because of the inconsistency and opaqueness of the available legalizing channels. Available to 

them, instead, are the services of migration industry taking advantages of legal institutional loopholes.

In the following sections, we first review scholarly literature discussing the causes of unauthorized 

migrants, followed by a methodological section. Using two waves of fieldwork data as well as 

secondary sources, we then analyze the institutional mechanisms that have produced and perpetuated 

unauthorized migrants, including the role of migration industry in the process.

2.　The Production of Illegal Migrants
Migration scholars have repeatedly argued that unauthorized migrants are not natural existence but 

socially and legally constructed (Engbersen and Leun 2001; Düvell 2011; Gonzales et al. 2019). Castles 

et al. (2012) categorized four main factors causing irregular migration residence. They are 1) national 

laws and regulations, 2) neoliberal globalization, 3) the individual and collective agency of migrants 

and 4) the activities of the ‘migrant industry’. Our literature review centers on the causes of law/regula-

tion, neoliberal globalization and migration industry for ‘illegal’ migration in general and specifically 

in Japan.

2.1　Law that produces illegality
Literally speaking, migrants become ‘illegal’, first, by the existence of law that defines legal versus 

illegal migration and by how such law changes and is practiced (De Genova 2002; Takaya 2019). 

‘Production of “illegality” by law’ is an argument first made by De Genova (2002, 2004) who has 

researched Mexican undocumented migrants in the United States. He points out that the revision of 

law has contributed to the production of legally vulnerable ‘illegal aliens’. De Genova (2002: 431) 

specifically states that ‘[M]igrant “illegality” is produced as an effect of the law’. The examples include 

the emergence of illegal aliens after the termination of the Bracero program when the migration law 

was revised in 1965 (Alarcón 2011; De Genova 2004).

The same legal mechanisms that have created illegal aliens in the US have also been observed in the 

context of Japan. According to Takaya (2017), before the revision of Immigration Control and Refugee 

Recognition Act (ICRRA) in 1989, because of the unfilled labor shortages, unauthorized migrants who 

had overstayed their short-term visas or come as tourists from countries with visa exemption agree-

ments with Japan, constituted a big share of low-wage migrants’ labor. Japanese employers of such 

labor did not concern themselves with the distinction of ‘legal or illegal’. Not until after the enactment 

of the 1989 ICRRA did employers start to be aware of the distinction between ‘legal’ and ‘illegal’ 

migrants because of the entry of ‘legal migrants’ into the labor market, such as Nikkeijin (descendant 

of Japanese Brazilian and Peruvian5) and technical interns after 1990 (Takaya 2019).
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2.2　The dilemma of neoliberal globalization and national sovereignty
It is argued that ‘illegal immigration has represented not a problem, but a solution to the problem’ 

(Portes 1978: 470). This problem is the rising need for exploitable labor force in an age of neoliberal 

globalization. Globalization is associated with rising immigration into core nations from the periphery 

and, inevitably, growing irregular migration (Donato and Massey 2016: 14). This is because, according 

to Castles (2004: 854), there is an innate contradiction between national logic of migration control and 

transnational logic of international migration in an epoch of globalization. Despite the unwillingness 

of nation states to import labor, employers need cheap labor force to cut costs and increase produc-

tivity in neoliberal economy. Unauthorized migrants fill the gap (Baldwin-Edwards 2008; Cheliotis 

2017), because once regular employment and legal residence are limited, then migrants move to irreg-

ular, shadow, and niche activities (Düvell 2011). National governments therefore constantly face the 

dilemma between law enforcement and filing labor needs (Entorf 2002; Heckmann 2004; Jahn and 

Straubhaar 2001).

Yamamoto (2007) who researched unauthorized migrants in Japan pointed out that the existence of 

unauthorized migrants is the evidence of limitation in the migration governance. On the one hand, 

Japanese government implement tough-looking immigration control policy to please its own 

nationals. On the other hand, it brought the policy just partly to have low enforcement with fulfilling 

labor needs of industries. Several studies recently conducted in Japan also show that unauthorized 

migrants have been used as exploitable labor force (Asato 2020; Sunai 2019).

2.3　The involvement of migration industry
Aside from the effects of law making and implementation and the discrepant institutional logic 

between politics and economics, ‘irregular migration is a game in which not only states and migrants 

are involved, but also a third group of actors’̶the ‘intermediaries’ which work for irregular migrants 

(Ambrosini 2017:1814). Intermediaries have functioned as connections, provision of services, help and 

lobbyists. When such intermediaries facilitate migration for profit, they become migration industry, 

defined as ‘the ensemble of entrepreneurs, firms, and services which, chiefly motivated by financial 

gain, facilitate international mobility, settlement and adaptation, as well as communication and 

resource transfers of migrants and their families across borders’ (Hernández-León 2013: 25).

Compared to the coyotes working between Mexico and the US, the migration industry is more insti-

tutionalized in Asia, because Asian countries prefer temporary migrant workers to migrants who 

settle. They therefore rely on intermediaries to provide steady supplies of labor (Xiang et al. 2012). For 

example, debt-financed migration, migration sponsored through intermediaries, is a common feature 

in labor mobility into Singapore (Platt et al. 2016). Same process characterizes the labor migration into 

Japan. Technical internship is the typical of debt-financed migration (Bélanger et al. 2011). Agencies in 

Vietnam and middlemen organizations in Japan are highly involved in the process as migration indus-

tries (Kato 2020). Liu-Farrer and Tran (2019) also illustrated education consultancy become de facto 
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labor broker for work-oriented ‘students’6 to enter Japan. This debt-financed and mediated migration, 

however, eventually drive many Vietnamese technical interns and students into unauthorized migra-

tion (Sigona et al. 2021).

Tracing the post-war history of Japan’s unauthorized migration combined with qualitative data 

collected in two time periods, this paper shows that the process of migrant illegalization in Japan 

represents a crystalized version of such institutional causes for producing and perpetuating illegality as 

well as the roles played by migration industry. The legal and regulatory regime and the disjuncture 

between political and economic subsystems ‒following Cvajner and Sciortino (2010)’s theory of 

system differentiation, and the roles of migration industry manifest themselves saliently in the illegal 

migration into Japan.

3.　Data and Methods
This paper draws on several sources of information for analysis and discussion. In order to under-

stand mechanisms that have produced the fluctuation of unauthorized migrants in the recent decades, 

we bring into our analysis data collected in different periods of time. The primary source of data 

comes from authors’ extensive fieldwork in the early 2000s and again in the late 2010s, with a focus on 

different migrant groups that have constituted the largest unauthorized migrants in Japan at the time. 

The first significant group of such migrants were Chinese. The fieldwork among Chinese unautho-

rized migrants was mostly carried out between 2002 and 2004 through weekly participant observa-

tions in religious congregations and leisure venues in Greater Tokyo area for over two years and inter-

views with unauthorized immigrants in Japan and those returned in China. The authors interviewed 

over 120 Chinese migrants during that time period, and 32 of them were unauthorized migrants. Ten 

of these migrants were women while 22 of them were men. The majority of them arrived as students 

from Fujian and Shanghai.

The second wave of fieldwork research was conducted between 2017 and 2021 and included 

semi-structured interviews with 38 unauthorized migrants from various countries. Twenty-two out of 

38 came from Southeast Asia including 11 people from Vietnam, 7 from the Philippines. Others 

migrated from India, Nepal, Myanmar, China, Sri Lanka, Bangladesh, Turkey, Peru, Bolivia, Mali, 

Uganda and Nigeria. Sixteen of 38 interviewees also applied for refugee recognition. There were 12 

women and 26 men between 20 years old and late fifties. The authors also interviewed 13 stakeholders 

such as (ex-)employers, supervision organizations of technical internship training, individuals who 

support lives of unauthorized migrants in a catholic church and a Vietnamese Buddhist temple and an 

ex-immigration inspector. This fieldwork also took place in the Greater Tokyo area, including prefec-

tures around Tokyo. Some unauthorized migrants chose to stay farther away from Tokyo, hoping that 

they would be less noticeable to immigration officers and the police. One of the researchers also 

visited the dormitory where several interviewees lived, a farm where informants worked, and a local 

festival attended by some research participants. We supplement the fieldwork and interview data with 
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government reports, especially the Ministry of Justice’s annual statistics of ‘illegal aliens’ and its 

changing policy. All names are written in anonymously to protect informants’ privacy.

We generate our arguments by analyzing the main patterns of producing unauthorized migrants and 

visa overstayers, especially those of ex-student migrants, ex-technical interns, and ex-short-term visi-

tors. We examine the policies and regulations and government statistics to illustrate correlation 

between visa overstaying and changing legal conditions. The narratives of migrants and of the various 

stake holders are analyzed to understand the institutional mechanisms that produce unauthorized 

migrants.

4.　Unauthorized Migrants: the Unimported Migrant Labor
Unauthorized migrants in post-war Japan are a biproduct of Japan’s attempt to refashion its nation-

hood in ethno-nationalist image after it lost the empire after WWII. This redefined national identity 

resulted in its ambivalence toward immigration and restrictive migration control policy despite the 

increased domestic labor shortages. Unauthorized migrants have therefore stepped in through various 

immigration side doors and back doors to fill the gap between economic and political imperatives.

4.1　The labor market niche of the unauthorized migrants in post-war Japan
The first group of unauthorized migrants in post-war Japan, the victims of Japan’s re-emerged 

ethnonationalism, were the former colonial subjects7, especially those from Korean Peninsula, whose 

citizenship was stripped after WWII (Yoon 2014). Japan’s miraculous post-war economic reconstruc-

tion relying almost entirely on its own labor force strengthened its political discourse of ethnic homo-

geneity (Goodman et al. 2005). However, Japan started to feel labor shortages in the late 1960s with its 

rapid industrialization (Bartram 2000). Some industries asked for labor import. Japanese government 

refused, claiming that there was no legal category for importing unskilled labor, and that Japan still 

had a relatively high agriculture population to tap into (Strausz 2019). Taking advantage of the existing 

visa categories, some small side doors for labor import cracked open. Scores of ‘trainees’ were brought 

in by some manufacturers on one-year visas to work in the factories as early as in the 1960s (Strausz 

2019). Southeast Asian women arrived on short-term entertainer visa to fill positions in night clubs 

and bars vacated by Japanese women (Kajita 1994). Starting from the late 1980s, some Korean 

migrants entered on short-term visitor visa to work (Kajita 2002). As the deportation statistics show, 

many of these migrants, especially the entertainers and the Koreans on short-term visas, ended up 

becoming unauthorized.

The economic boom that began in the mid-1980s caused acute labor shortages across industrial 

sectors. Discussion about importing immigrant labor increased among business sectors and different 

departments in the government. The Ministry of Labor expressed the needs to import labor, but the 

Ministry of Justice and political elites rejected this idea, citing the examples of European countries, 

especially Germany, in which the immigration of guest workers was believed to have resulted in social 
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problems in the societies (Strausz 2019). Despite such a rejection of legal labor import, many migrants, 

particularly those from Pakistan, Bangladesh and Iran, entered as temporary visitors via visa exemp-

tion program8. By the late 1980s, tens of thousands of such unauthorized migrants worked in Japan. As 

shown by the Ministry of Justice’s statistics, the numbers of Pakistani, Bangladeshi and Iranian who 

entered Japan as temporary visitors was 18,751, 13,432 and 13,824 in 1989.

Facing the increase of both industrial demand for labor and unauthorized migration into the 

country, Japanese government revised the Immigration Control and Refuge Recognition Act (ICRRA) 

in 1989, and for the first time allowed the import of foreign workers. However, the 1989 ICRRA is 

highly selective immigration policy, designated to promote the immigration of technical, professional, 

and business migrants. There was no employment category for manual and service labor. Such workers 

were instead channeled through the side doors̶visa categories that are not legally created for employ-

ment, such as the long-term resident visa used to bring in Nikkei Brazilian workers, the student visa, 

and the technical internship and training program. Through these side doors, millions of de facto 

workers have been brought into the country.

However, the supply of laborers from ‘side doors’ was far from satisfying the labor needs. A labor 

market for unauthorized migrants persisted (Kajita 2002). Inagami et al. (1992) described this 

phenomenon as ‘loose dual structure (yuruyaka na nijū kōzō).’ For instance, while Japanese Brazilians 

worked in the middle-sized companies, unauthorized migrants worked in smaller companies. More-

over, because they started working before Nikkei Brazilians and technical interns arrived, some unau-

thorized workers, for example the Bangladeshi, had managed to occupy particular labor market niches 

such as backstreet workshops (Shimodaira 1999).

The existence of this parallel labor market was reflected in the stories told by the unauthorized 

migrants we have interviewed in both the early 2000s and late 2010s. Most of them worked on 

construction sites, in factories, at wholesale markets, on the farm, and in cafés and restaurants. A 

Chinese young man, Min, from Fujian whom we interviewed in the early 2000s when he was just 26, 

worked in the Tsukiji market9 for the entire eight years he had been in Japan. His boss, who owned a 

small wholesale business in Tsukiji, arranged for him to live next door to him so that they could drive 

to the company together because there was no train in the early morning. Min woke up at 2 am six 

days a week to go to work. His arms were scarred by washing frozen tuna in ice cold water. Because of 

such hardship, in the entire Tsukiji market, he reported, one could hardly find young Japanese people 

because few were willing to work on those harsh jobs. During his time in the late 1990s and early 

2000s, many young people working at Tsukiji were unauthorized migrants from Fujian.

Fernand, a Filipino man who came to Japan as a temporary visitor was in his early 20s when he 

found a part-time job in the recycling industry in the early 1990s after arriving in Japan. He was soon 

poached by another recycling company and offered regular employment. He had worked there for 

fifteen years before he was detected by immigration officers in his home in the early 2010s.

Mr. Morimoto, a Japanese farmer who owned a farm, had tried to sustain his business with just 
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family members and relatives. He was not willing to consider foreigners at first. However, one day in 

the 1990s, a relative suddenly became sick and could not continue to work on the farm. They needed 

hands to harvest the crops before they rotted in the field. They barely managed it. After that event, Mr. 

Morimoto changed his mind and started to hire foreigners. Some big farmers in Mr. Morimoto’s 

district employed technical interns. However, Mr. Morimoto himself had not done so both because of 

the smaller size of his farm and of the complicated procedures and rigid criteria involved. In order to 

hire technical interns, the employers have to draft detailed year-round training plans with specified 

tasks, which are difficult for farmers because agricultural work is often seasonal and sometimes the 

tasks cannot be pre-designed. Instead of technical interns, he hired unauthorized migrants and asylum 

seekers wishing simpler labor system is brought by the national government.

However, the government has not been able to create a simpler system for people like Mr. Morimoto. 

The ‘Specified Skilled Worker (SSW)’ program that started in April 2019 aims to recruit 345,150 

middle-skilled foreign workers to fill labor and skill shortages in 14 industries including agriculture. 

However, this new system is not practical for small farmers. Agricultural work is seasonal. It will be a 

burden for the employer to continue to pay a fixed salary every month. That is why Mr. Morimoto still 

prefers unauthorized migrants or refugee applicants rather than technical interns or specified skilled 

workers.

In short, the unauthorized labor migrants emerged and continued to occupy economic roles in 

Japan because of the grave labor shortages Japanese industries had felt and there was a lack of effective 

immigration policy to address such labor market demand. The needs for labor are particularly acute in 

sectors that are smaller in scale and require seasonal, flexible, and yet skillful labor. These are the 

sectors the Nikkei Brazilians and technical interns could not easily fill because of the complicated 

employment requirements and procedures involved and the overhead costs. Unauthorized migrants 

therefore stepped in to fill the vacuum.

4.2　From side doors to the back door
Not only have unauthorized migrants had a particular labor market niche, but their population 

expanded because many ‘side door’ labor migrants turned unauthorized. In the 1990s, such migrants 

were likely international students from China. In the recent several years, they are more often than not 

‘runaway’ technical interns from Vietnam. These trends of entering from side doors and ending up 

exiting through the back door shows that Japanese government, in order to avoid importing labor, had 

deliberately allowed these non-employment migration channels to be appropriated for labor supply. 

Moreover, by allowing the side doors to be used for gainful employment, the government allows a 

migration industry that profits from moving people across borders to flourish. When needed, the 

government is also free to crack down on the supposed illicit behavior. These compounded mecha-

nisms created a large number of unauthorized migrants.

Japanese government began to allow foreign students to work off campus in 1983, together with its 
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plan to admit 100,000 international students by 2000. Chinese students started to enter Japan in large 

numbers in the late 1980s. Most of them were pre-college language students because Japanese was not 

a foreign language they learned in high school. Because of the low academic threshold for qualifying 

the student visas and the opportunity to work in Japan as students, a migration industry involving 

language academies, individual brokers, and vocational schools soon developed to channel many 

international students into Japan (Liu-Farrer and Tran 2019). While many of them arrived to pursue 

educational and career opportunities, some merely took advantage of the student visa, because the 

wages in Japan were high and part-time jobs were easily available (Liu-Farrer 2009; Mahmud 2014). 

Consequently, in the early 1990s, the number of Chinese students who overstayed student visas 

suddenly increased. It is reported that at one point sixty per cent of language students overstayed their 

visas (Noro 2002).

Since the 2010s, Vietnamese language school students suddenly increased, surpassing the Chinese in 

201810. History seems to be repeating itself. Research has shown syndicated education-migration 

industry has been channeling Vietnamese students into Japanese language schools as well as low-wage 

labor market (Liu-Farrer and Tran 2019). As a result, visa-overstaying phenomenon has also emerged 

(Shiho 2015). Dat, a Vietnamese ex-Japanese language school student, was one of the victims of this 

business. His language academy was merely a shell for importing Vietnamese language students. The 

teachers did not come to the class regularly. Some of them were non-native Japanese speakers. Lacking 

sufficient Japanese language education, he was not able to proceed to higher education upon leaving 

the language academy. But the debt incurred in coming to Japan was still unpaid. His family asked him 

not to go back to Vietnam until he repaid his debt. He decided to overstay. After his student visa 

expired, he found and worked night shifts at a food processing factory who hired him regardless of his 

legal status.

The technical intern program has also been producing increasing numbers of unauthorized 

migrants with the rise of the number of entrants. Although it is an important channel for importing 

entry-level labor, the technical intern and training program is not officially recognized as an employ-

ment scheme. As a consequence, workers’ occupational and legal options are restricted. The import 

and utilization of the workforce are administered through the supervising organizations such as local 

business associations and chambers of commerce in Japan and organizations in the sending countries. 

Not only does it involve exploitive intermediaries in the process, but workers’ post-migration condi-

tions are very much dependent on the employers whom they had no right to change, making them 

subject to abuse. The treatment of technical interns in Japan was singled out as an example of ‘human 

trafficking’ by the US Department of State because of the abject situations that come without proper 

protection (US Department of State 2010). With the increase of technical interns comes the rising 

number of ‘disappeared interns’̶technical interns that run away from their designated employers. 

The number of ‘disappeared interns’ has increased every year and exceeded 9,000 in 201811. However, 

the government continues to admit more and more technical interns to enter Japan12. Their number 
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reached 410,972 in 2019. In particular, Vietnamese technical interns increased quickly. Their number 

jumped from 57,581 in 2015 to 218,727 in 2019 (see Table 1). China had been top sending country 

until 2015 but the pace of increasing is not as Vietnamese. The number of Vietnamese technical 

interns rapidly increased.
Table 1.　The number of technical interns and disappeared

Year 2015 2016 2017 2018 2019

Total 192,655 228,588 274,233 328,360 410,972

Vietnamese 57,581 88,211 123,563 164,499 218,727

Disappeared 5,803 5,058 7,089 9,052 8,796

Source: Data extracted by the statistics of the Ministry of Justice ‘Shissō Ginōjissusei o Genshō Saseru Tame no Shisaku’ [The 
Measures on Reducing the Number of Disappeared Technical Interns]. 〈https://www.moj.go.jp/isa/content/930004592.pdf〉
Accessed 1 Jan 2022.

Five of the 38 informants we interviewed in the second wave of fieldwork are ex-technical interns. 

The reasons for their running away include verbal abuse at workplace and impossibility of repaying 

debt incurred in their migration to Japan with the low wage provided by the designated employers. 

These former interns had paid between 700,000 JPY and 1,000,000 JPY to the intermediaries that sent 

them to Japan. Given that the minimum monthly salary in Vietnam was still between 13,500 JPY and 

20,000 JPY in 2019 depending on regions in Vietnam according to the JETRO13, most of Vietnamese 

technical interns were only able to pay the initial fee for migration by heavy borrowing, sometimes 

with a high interest. For instance, Thanh, a Vietnamese male ex-technical intern who had worked in 

the construction industry in Fukuoka (one of big cities in West side of Japan), paid 900,000 JPY to the 

sending organization with borrowed money. He fled from his workplace a year later because of the 

harassments from his boss and also that the actual wage he received was much lower than what he had 

been promised. It would have been impossible for him to repay debt with such a low salary. He 

escaped to a prefecture close to Tokyo and found work at a small manufacturing plant, earning a wage 

twice as high as what he made as a technical intern. He was eventually discovered and detained. By 

then he had repaid his debt and managed to save some money.

In summary, Japanese government’s lack of political resolve to have meaningful labor migration 

policy and its use of the side doors as de facto labor import channel to fill shortages in low-wage 

secondary labor market have created both opportunities for aspiring labor migrants to enter Japan and 

adverse migratory outcomes. Many migrants who entered through side doors ended up becoming 

unauthorized because of the opportunities to work, the adverse work conditions in their assigned 

destinations, and the debts incurred in the migration process because of the exploitative migration 

intermediaries. We saw this phenomenon among the Chinese who arrived throughout the 1990s, and 

now the situations repeat among the Vietnamese in late 2010s. Because of the harsh legal and social 

environments for unauthorized migrants in Japan since 2004, the increase of unauthorized migrants is 

not yet as dramatic as in the 1990s. The institutional mechanisms, however, are still there. In addition, 
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institutional mechanism is getting more complex because of the mixture of immigration and refugee 

recognition. We now see an increase of ‘asylum seekers’̶a step into a legal status limbo, as we will 

illustrate below.

5.　The Fickle Law: the Perpetuation of Unauthorized Migrants
Aside from the institutional gap created between the labor market demands for labor and a lack of 

political will to recruit foreign workers into those roles through official immigration channels, ‘illegal 

aliens’ are also produced and perpetuated by the fickleness of the law, as discussed by Takaya (2017, 

2019). The fine line between legal and illegal is easy to cross for many immigrants because it shifts 

positions depending on the political conditions of the time. Sometimes it is a question of the change of 

law. Other times it is how the law is interpreted and enforced. This section brings attention to two such 

specific legal institutions that have produced and perpetuated unauthorized migrants: the refugee 

recognition system and the special permission for residence.

5.1　The legal production of unauthorized migrants: the refugee recognition system
Japan’s refugee recognition system is an inefficient institution. Because of the slow process, in 2010, 

the government instituted a system that allowed the applicants to work six months after the initial 

application, giving them the ‘designated activity’ visa. Asylum seekers were allowed to appeal if the 

application was not successful, prolonging the stay in Japan. This has in effect created a new side door 

for labor import. Many former international students and technical interns applied for refugee recog-

nition, sometimes with the help of a migration industry with a fee, hoping to continue working and 

staying legal for as long as possible. Between 2010 and 2017, the number of asylum seekers dramati-

cally increased, reaching 19,628 in 2017 (an increase of 80.1 per cent from the previous year). The 

number decreased after 2017. There were 10,493 applications in 2018 and 10,375 in 2019. The reason 

of this decrease will be explained in a later section.

This new-found legal channel to stay and work in Japan incentivized the creation of a new migration 

industry. One Filipino woman, Meriam, had worked for an entertainment company in the Philippines 

before 2016. She was looking for opportunities to go to Japan because she heard making money was 

easier in Japan. A former co-worker obtained a temporary visitor visa for her to go to Japan, and then 

helped her apply for refugee recognition. This person in fact used her as a trial case to see how 

migrants could obtain the work permit by applying for refugee recognition. Meriam failed to receive a 

work permit, but some people who arrived after her through the same person succeeded in getting 

theirs after applying for refugee recognition. According to Meriam, this person collaborated with a 

Filipino female permanent resident in Japan. Each of the applicants he brought in paid him 200,000 

pesos (about 440,000 JPY) for the fees. The Filipino female permanent resident bought a house in a 

rural area and used it to accommodate these refugee applicants. Meriam herself also stayed there for a 

while. The house was occupied by eight refugee applicants at the same time, each paying 40,000 JPY 
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rent every month to the woman. The Filipino woman also introduced jobs to them.

Realizing that the refugee recognition system had been appropriated for labor immigration, the 

Ministry of Justice started a new system from January 2018 to pre-screen refugee applicants. This new 

system classifies refugee applicants into A, B, C or D categories, and only those who are in Category A 

can obtain and extend their work and residence permits. As a consequence of this tightening criteria, 

the number of ‘illegal aliens’ from ‘designated activities’̶the de facto work permit for asylum 

seekers̶ rose dramatically from 2,286 on Jan 1st, 2018, to 4,224 on Jan 1st, 2019.

The media’s involvement facilitated the establishment of the new refugee pre-screening system. 

Yomiuri Shinbun, the newspaper with the widest circulations in Japan, published 21 articles from 

February 4th, 2015 to April 27th, 2018, including a series of reports from February 11st to 15th, 2015, 

and a frontpage article on September 4th, 2015, raising concerns about the issue of ‘fake refugees’ and 

the abuse of the refugee recognition system by labor migrants. However, this media discourse essen-

tially blames the migrants for the problem of Japan’s refugee recognition system. Under the pressure 

from the US (Mizukami 2009), Japan ratified Refugee Convention in 1981 and started to recognize 

refugees in 1982. However, by 2020, Japan has only recognized a total of 841 refugees in nearly four 

decades. The rate of refugee recognition every year has been less than one per cent. By highlighting the 

‘fake refugee’ phenomenon, Japanese government essentially hides their reluctance to accept refugees.

Such a low rate of refugee recognition also keeps migrants ‘illegal’. Though applicants might lose 

their legal status when their refugee recognition applications are rejected, the principle of non-re-

foulement is still applied to them. It is therefore difficult for Japanese immigration to deport them. In 

other words, once their legal status is terminated, refugee applicants will become ‘illegal aliens’ and 

stay in limbo until they decide to go back to home countries. The refugee recognition system has thus 

become a de facto apparatus to produce new type of unauthorized migrants.

5.2　Special permission for residence (SPR): by what criteria?
The narrow and precarious pathway to legalization is another legal institutional mechanism that 

perpetuates unauthorized migrants. In Japan, the only way unauthorized migrants can be legalized is 

through the special permission for residence (SPR) granted by the Minister of Justice. Contrary to the 

amnesty14 which has fixed standards, SPR is granted based on the discretion of Minister of Justice. It is 

regarded as a gesture of ‘mercy’ (Fukuo 2015). Historically speaking, SPR had been applied to the colo-

nial subjects in Japan as a humanitarian policy even though their ‘illegality’ was initially caused by the 

renouncement of their Japanese nationality in 1952. However, the Minister of Justice gave ‘mercy’ to 

some but expelled others. The criteria were not entirely clear but involved conditions such as previous 

experience of living in Japan, not having criminal records and having a guarantor (Morita 1955:173). 

In recent decades, the majority of SPR receivers have been unauthorized migrants who are married to 

Japanese nationals. However, on what grounds is SPR granted remains a mystery.

More than 10,000 of unauthorized migrants were legalized through SPR annually between 2003 and 
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2005. However, the number of SPR granted has sharply decreased after 2012. In 2018, the number of 

SPR granted was only 1,371. This numeric gap resulted less from applicants’ weak ground for receiving 

this permission than from the inconsistency in the Ministry’s decision making. According to the 

guideline issued by the Ministry of Justice in October 2006 (revised in July 2009), SPR is granted 

‘when a marriage between the applicant and a Japanese national or special permanent resident has 

been legally established (excluding cases in which marriage is feigned or a formal notification of 

marriage has been submitted with the aim of avoiding deportation15).’ However, our fieldwork reveals 

that many who meet this criterion do not necessary receive the permission, and there are varying 

implicit criteria unknown to applicants.

Consider the following two cases. Wei was a Chinese woman married to a Japanese citizen. There 

were no children between her and her Japanese husband. She also had a criminal record of a 1.5-year 

suspended imprisonment. Wei applied for SPR in the early 2000s, and her residence permission was 

granted. On the other hand, Toumani, a man in his early 30s from Mali, had been legally married to a 

Japanese citizen for quite a while with no criminal record. At the time of our interview in 2018, he had 

not received the SPR yet.

It seems that the criteria for SPR changed sometime after 2012, and whether the married couple had 

a child or not began to matter. However, this is merely our speculation because, compared to two other 

informants who were granted SPR in recent years, the only difference between Toumani and them is 

that those two had children with their partners. Ministry of Justice never officially discloses to the 

applicants their reasons for granting or refusing SPR. The opaqueness of the decision making and the 

reluctance to grant SPR to those who obviously qualify essentially perpetuate illegal migrants’ status.

In fact, this inconsistent application of standards frustrates even bureaucrats. Our observation reso-

nates with the experience of Mr. Sakagami, who had worked as an immigration inspector by 2019. In 

2016, Mr. Sakagami returned to the adjudication department (shinpan bumon) in the Immigration 

Bureau after spending ten years in other departments. He found that the number of disapprovals of 

SPR applications increased. Some cases that would have gotten approved in the past were thrown out. 

He pointed out, as our data also shows, ‘the Ministry of Justice usually gave SPR to unauthorized 

migrants married to Japanese citizens unless they violated other aspects of the Immigration Control 

Act. But they have (now) become stricter.’ He was very uncomfortable with the decisions passed out in 

his department and decided to resign from the Immigration Bureau because of his discontent with the 

SPR system.

6.　Conclusion
Pathway for migrants to become unauthorized is unique in Japan. While there are variety of path-

ways such as smuggling, unauthorized entry and rejected asylum seeking for migrants to become 

unauthorized in the US and Europe, most of unauthorized migrants have been ‘legal’ entrants when 

they arrive in Japan. Their illegalization results from a political and legal institution that adheres to the 
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non-immigration principle in order to maintain an ethnonationalist identity even when confronted 

with aggravating labor shortages.

Japan revised the Immigration Control and Refugee Recognition Act in 1989 to allow the much-

needed manual and service workers in through visa categories that are not designated for employment. 

However, this practice of not importing labor through non-work categories is merely a political 

pretense. It merely starts the process of turning legal migrants into illegal aliens. Amidst the rising 

market demand for labor force and the lack of institutional protection of migrant labor rights, these 

so-called ‘side doors’ migrants are just steps away from the ‘back doors’̶turning illegal. Japan’s 

campaigns against ‘illegal aliens’ temporarily reduced their numbers but have not solved the country’s 

fundamental problem̶the gap of an enlarging labor shortage and the anti-immigration politics. 

Instead, this institutional gap helps spawn a migration industry that profits from facilitating disguised 

cross-border labor flows and consequently unauthorized migration. Moreover, Japan’s sclerotic legal 

system, characterized by its distrust of immigrants and opaqueness and inconsistency of legal decision 

making, have increasingly narrowing the only channel that unauthorized migrants can legalize their 

status.

Moreover, we show that the unauthorized migrants are useful not only as ‘unimported’ immigrant 

labor, but also as political scapegoats. Unauthorized migrants can be criminalized and ostracized when 

the image of public order and social security needs to be maintained in Japan, as evidenced in the 

Ministry of Justice and the Police Department’s annual campaign against illegal stay and illegal work 

since 2004. They are also used to disguise the issues created by a lack of political will to have adequate 

response to immigration and refugee demands. Instead of addressing the labor abuse or the exploit-

ative intermediaries that are inevitable when non-labor import category are used to import labor, the 

unlawful migrants̶the ‘disappeared (or run away) technical interns’ or their criminal behavior, such 

as stealing and slaughtering pigs illegally16̶were put under the public spotlight. Instead of admitting 

that Japan is reluctant to accept refugees, or speeding up the process, or expanding the refugee 

program, the ‘fake asylum seekers’ are blamed for disrupting the normal functioning of the refugee 

recognition system which has granted on average fewer than two dozen refuges a year in the past four 

decades. The so-called ‘illegal aliens’ are therefore produced and perpetuated by the institution and the 

changing political priority of the people making and in charge of the law, depending on the social and 

political circumstances at the time.

Notes
1. Ministry of Justice. ‘Kokuseki Chiiki Betsu Danjo Betsu Fuhō Zanryūsha Sū no Suii’ [Transition of the number of illegal 

aliens by nationality and gender]. 〈https://www.nisshinkyo.org/news/pdf/G-2020‒2.pdf〉Accessed 1 Jan 2022.
2. Ministry of Justice. ‘Gaikoku Jin Taikyo Kyōsei Gyōmu no Jōkyō’ [Situation of Deportation Procedure on Foreigners]. 
〈http://www.moj.go.jp/isa/content/930002467.pdf〉Accessed 1 Jan 2022.

3. Ministry of Justice. ‘Honpō ni Okeru Fuhō Zanryūsha Su ni Tsuite (Heisei 26 Nen 1 Gatsu Tsuitachi Genzai) [The number 
of illegal aliens on January 1, 2014]. 〈https://www.nisshinkyo.org/news/pdf/G-26‒2.pdf〉Accessed 1 Jan 2022.

4. Japan started the Technical Internship Training Program (TITP) in 1993. Its objective is literally international cooperation 
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to developing countries by skill transfer. However, it is a de facto manual labor import system (Bélanger et al. 2011; Sunai 
2019; Kato 2020). China had been the biggest sending country of technical interns by 2015 but Vietnam exceeded China in 
2016.

5. They are allowed to work in any industries without time limitation though the majority of them have worked at factories.
6. International students can work for 28 hours (in vacation for 40 hours) a week once they get the permission from the immi-

gration in Japan.
7. Those colonial subjects who were based in Japan but were not in Japan at that time were considered clandestine migrants 

when they attempted entries. The smuggling practice between Korean Peninsula and Japan during the immediate post-war 
era persisted into the 1980s.

8. Those nationals whom Japanese Ministry of Foreign Affairs (MoFA) exempts visa can enter Japan without visas but just 
passport. In 1980s, these three countries were also exempted. However, MoFA abolished visa exemption program in 1989 
(for Pakistan and Bangladesh) and in 1992 (Iran) after their influx and overstaying.

9. A big fish market in Tokyo metropolitan area before it was relocated to Toyosu.
10. VIETOJO. ‘Nihon no Betonamu Jin Ryūgakusei Sū 7 Man 2,354 Nin ni Zōka: Shusshin Koku Betsu de 2 I o Iji’ [The Number 

of Vietnamese Students Increased to 72,354: Keeping Rank 2 by Nationality]. 〈https://www.viet-jo.com/news/statis-
tics/190121201550.html〉Accessed 1 Jan 2022.

11. The number is 8,796 in 2019.
12. Japan had accepted more than 30,000 new technical interns between November 1st, 2020, and January 21st, 2021, though 

COVID 19 spread was going on.
13. JETRO. ‘2019 Nen no Saitei Chingin Kimaru, Heikin Hikiage Ritsu 5.3％’ [Minimum Wage of 2019 Is Determined, Average 

Increase Ratio Is 5.3％]. 〈https://www.jetro.go.jp/biznews/2018/12/9ddb9d3a5985ce07.html〉Accessed 1 Jan 2022.
14. The amnesty and the special agricultural workers program resulted in more than three million persons regularizing their 

immigration status by early 1990s (Alarcón 2011).
15. Ministry of Justice. ‘Guidelines on Special Permission to Stay in Japan’. 〈http://www.moj.go.jp/isa/content/930002562.pdf〉

Accessed 1 Jan 2022.
16. The Asahi Shinbun. (October 29, 2020) ‘4 Vietnamese Interns Arrested on Suspicion of Slaughtering Pig’. 〈http://www.

asahi.com/ajw/articles/13882057〉Accessed 1 Jan 2022.
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