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In	the	cases	where	the	JFTC	does	not	find	a	violation	and	only	
finds	 a	possibility	of	 a	violation,	 the	 JFTC	would	use	either	 (i)	
a warning, (ii) a commitment decision, or (iii) termination after 
the target’s voluntary measures.  A warning is an administrative 
guidance notifying the target firm of a possibility of a violation, 
which is in practice issued after the target firm’s termination of 
suspected conducts.  A formal procedure for negotiating commit-
ments	became	effective	as	of	December	2018,	which	 is	 further	
explained	in	question	1.6.		An	early	termination	is	also	used	when	
the target firm voluntarily submits remedial measures to deal with 
potential competition law issues such as exclusionary effects.

1.4 What remedies (e.g., fines, damages, injunctions, 
etc.) are available to enforcers?

The	JFTC	may	 issue	a	cease	and	desist	order,	which	will	 typi-
cally require that the target firms cease to engage in acts which 
have been violating the Act.  On rare occasions where there is 
an	urgent	necessity,	the	JFTC	may	file	a	motion	to	the	court	to	
issue an emergency interim order to temporarily cease to engage 
in the conduct at issue.

In the case of the issuance of cease and desist orders, the 
JFTC	is	required	to	issue	an	order	to	pay	administrative	fines	to	
target firms which engaged in private monopolisation or abuses 
of	a	superior	bargaining	position.		The	JFTC	is	also	required	to	
issue an order to pay administrative fines to target firms which 
engaged in the following conduct, if such firms conducted 
repeated	offences	within	 10	 years	 and	 received	multiple	 cease	
and desist orders: (i) concerted refusal to supply; (ii) discrimina-
tory pricing; (iii) predatory pricing below variable cost; and (iv) 
resale price maintenance.
Furthermore,	 in	 theory,	 an	 individual	 who	 commits,	 or	

attempts to commit, private monopolisation can be subject to a 
criminal penalty, which would be an imprisonment for not more 
than	five	years	or	a	criminal	fine	of	not	more	than	JPY	5	million.		
As a matter of practice, however, criminal accusations have not 
been imposed in private monopolisation cases.

1.5 How are those remedies determined and/or 
calculated?

The	JFTC	has	broad	discretion	as	 to	whether	 it	opens	 formal	
investigations and whether it decides to order cease and desist 
orders.		On	the	other	hand,	the	JFTC	does	not	have	discretion	
as to the amount of administrative fines when it is required to 
issue such orders; the amount thereof needs to be calculated in 
accordance with the formula provided in the Act, by multiplying 
the turnover from the relevant goods or services derived during 

1 General

1.1 What authorities or agencies investigate and 
enforce the laws governing vertical agreements and 
dominant firm conduct?

The	 Japan	 Fair	 Trade	 Commission	 (the	 “JFTC”)	 investigates	
and enforces the Japanese Antimonopoly Act (the “Act”), which 
governs vertical agreements and dominant firm conduct.

1.2 What investigative powers do the responsible 
competition authorities have?

The	JFTC	has	the	power	to	open	and	conduct	investigations	if	
it has reasonable grounds for suspecting that there is a violation 
of	the	Act.	 	In	order	to	conduct	 investigations,	 the	JFTC	may	
(i) order target firms and persons or a witness to appear to be 
interrogated or to produce opinions or reports, (ii) order expert 
witnesses to appear to give expert opinions, (iii) order persons 
to submit accounting books or any other documents, and (iv) 
conduct on-site inspections.  A warrant from judicial courts’ 
judges is not required.

It should be noted that attorney-client privilege is not recog-
nised	under	 the	Japanese	 legal	system,	and	thus	 the	JFTC	has	
the authority to seize any documents that might be privileged in 
other jurisdictions.

1.3 Describe the steps in the process from the opening 
of an investigation to its resolution.

When	the	JFTC	decides	to	open	an	investigation	based	on	the	
results of preliminary investigations, it may start formal investi-
gations by the use of its investigative power as explained in ques-
tion	1.2	above	or	by	asking	the	undertaking	to	voluntarily	coop-
erate with its investigations. 
When	the	JFTC	becomes	confident	that	it	has	gathered	suffi-

cient	evidence	 to	 find	a	violation	of	 the	Act,	 the	 JFTC	would	
issue a notice to the target firms of the commencement of the 
hearing process, which would allow the target firms to review 
the	evidence	which	the	JFTC	believes	to	support	its	allegations	
and give them opportunities to rebut the allegation, which is not 
open	to	the	public.		The	JFTC	will	take	account	of	the	opinions	
and evidence presented by the target firms during the hearing 
process, and then decide whether it proceeds to issue a formal 
order, which would include a cease and desist order (i.e. prohi-
bition decision) and in some circumstances a surcharge payment 
order as well (i.e. order to pay administrative fines).
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1.10  Are private rights of action available and, if 
so, how do they differ from government enforcement 
actions?

Private rights of action are available to persons who have alleg-
edly suffered from a violation of the Act.

The persons may seek to quash all or part of the contractual 
terms which arguably violate the Act if the violation amounts 
to	 a	 violation	 of	 public	 policy	 as	 defined	 in	 article	 90	 of	 the	
Civil Code.  Persons can also seek an injunctive order to suspend 
conducts which allegedly violate the Act (other than a private 
monopolisation),	which	is	available	under	article	24	of	the	Act.

Persons can alternatively seek compensation for damages 
suffered	from	the	violation	under	article	25	of	the	Act,	if	there	is	
a	final	and	binding	formal	cease	and	desist	order	from	the	JFTC	
or	based	on	the	general	rule	of	tort	claims	under	article	709	of	
the	Civil	Code	(Torts).		Damage	claims	under	article	25	of	the	
Act are available without demonstrating the defendants’ negli-
gence or intent.

1.11  Describe any immunities, exemptions, or safe 
harbours that apply.

The	 JFTC’s	guidelines	provide	 that	market	 shares	below	20%	
would	be	deemed	as	a	safe	harbour	 in	 the	case	 that	 the	JFTC	
investigates unfair trade practices from the viewpoint of exclu-
sionary (or foreclosure) effects.  The guidelines also provide that 
the Act would not be applied to transactions between a parent 
firm and its subsidiaries.
The	Act	provides	a	few	exemptions.		Especially,	article	21	of	

the Act provides that the exercise of intellectual property rights 
will	be	exempted	from	the	application	of	the	Act.		The	JFTC’s	
Guidelines	on	the	Use	of	Intellectual	Property	further	provide	
that the exemption would be available only if such exercise of 
intellectual property rights is acceptable from the viewpoint of 
the purpose of intellectual property law, i.e. the promotion of 
innovation	and	use	of	technologies.		Please	see	also	question	2.11.

1.12  Does enforcement vary between industries or 
businesses?

The Act equally applies to transactions of all industries, and 
there is no substantial difference in the enforcement thereof 
depending on industries or businesses.

1.13  How do enforcers and courts take into 
consideration an industry’s regulatory context when 
assessing competition concerns?

The Act shall be applied to regulated industries as well, unless 
any specific exemptions are set forth in such laws that regulate 
the said industries, which is quite rare in the area of vertical 
agreements and dominant firms’ conduct.

In cases where there appears to be any conflict between the 
industrial regulations and the Act, the extent to which the Act 
should be applied is examined in each case, and obligations to 
follow such sectoral regulations can be considered as justifica-
tions for specific conducts or vertical agreements.
Recently,	 the	 JFTC	 and	 sectoral	 regulators	 such	 as	 the	

Ministry of Economy, Trade and Industry, which is in charge 
of regulating the gas and power industry, and the Ministry of 
Internal Affairs and Communications, which is in charge of 

the	period	of	 the	prohibited	acts	 (up	 to	10	years,	with	certain	
exceptional rules) by the applicable rates provided in the Act.  
The	rates	range	from	1%	to	10%,	and	are	determined	based	on	
the size of firms (i.e. small- and medium-sized firms or not) and 
the type of violations at issue.

1.6 Describe the process of negotiating commitments 
or other forms of voluntary resolution.

The	JFTC	can	open	a	negotiation	for	a	formal	commitment	by	
sending	 a	 notice	 to	 a	 target	 firm,	 if	 the	 JFTC	 finds	 it	 appro-
priate from the viewpoint of promoting fair and free compe-
tition.	 	 Such	notice	will	 include	 an	outline	of	 conducts	which	
potentially violate the Act and applicable statutory provisions.

The notified firms may submit a proposal of commitments 
within	60	days	after	the	receipt	of	such	notice,	and	the	JFTC	will	
accept the proposal and issue a formal commitment decision if (i) 
the proposed commitments are sufficient to eliminate the poten-
tially	anticompetitive	conducts,	and	(ii)	the	JFTC	becomes	sure	
that the proposed commitments are sure to be implemented.

The advantages of the use of commitment proceedings for the 
target firms would be that the case is closed without any finding 
of violations and also without any applicable administrative fines. 

1.7 At a high level, how often are cases settled 
by voluntary resolution compared with adversarial 
litigation?

In	the	fiscal	year	2019,	the	JFTC	issued	commitment	decisions	
in two cases, and closed its investigation in one case after the 
target	 firm	notified	 the	 JFTC	of	 the	 voluntary	withdrawal	 of	
the	alleged	conducts.		Meanwhile	the	JFTC	issued	formal	cease	
and desist orders against two firms in a resale price maintenance 
case.  The two formal orders became final as the firms did not 
appeal to a judicial court.

1.8 Does the enforcer have to defend its claims in front 
of a legal tribunal or in other judicial proceedings? If 
so, what is the legal standard that applies to justify an 
enforcement action?

The	 addressees	of	 the	 JFTC’s	 formal	orders	 can	 appeal	 to	 the	
judicial	 courts,	 as	explained	 further	 in	question	1.9.	 	Although	
the	judicial	courts’	judges	are	not	bound	by	the	JFTC’s	fact	find-
ings, the general rules of administrative law would apply, and 
thus the court judges generally pay regard to the discretion of the 
JFTC	as	to	the	application	of	the	Act	to	the	appellants’	conducts.

1.9 What is the appeals process?

When	the	JFTC’s	formal	orders	are	issued,	the	addressees	of	the	
orders	can	appeal	to	the	Tokyo	District	Court,	which	has	exclu-
sive	jurisdiction	thereof.		Such	actions	shall	be	brought	within	six	
months from the date when the addressees become aware of such 
orders (typically the date of the receipt of the order), or within 
one year from the date when such orders are issued, whichever 
comes first.  The appellant can also request a temporary suspen-
sion of the order, if the immediate execution thereof would very 
likely cause irreplaceable and significant damages to its business.
If	either	of	the	addressees	or	the	JFTC	has	any	objection	to	

the	decision	rendered	by	the	Tokyo	District	Court,	such	parties	
can further appeal to the Tokyo High Court, and then the 
Supreme	Court.
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restriction by a firm, while an agreement is not a requirement in 
finding a violation of the Act in the case of vertical “agreement” 
regulation.  If there actually is a vertical agreement, then this is 
interpreted as evidence of the existence of restriction by a firm 
on the other firm. 

2.3 What are the laws governing vertical agreements?

Vertical agreements are regulated by the prohibition of “private 
monopolisation” and the prohibition of “unfair trade practices”, 
and these regulations substantially overlap although the level 
of foreclosure effects significantly differs.  Provisions related 
to unfair trade practices regulate various conducts including 
concerted boycotts, discriminatory pricing, predatory pricing, 
resale price restriction, tying, abuse of superior bargaining posi-
tion and other business activities that are designated by the ordi-
nance	 of	 the	 JFTC,	most	 of	 which	 are	 also	 regulated	 by	 the	
provision regulating private monopolisation.

Private monopolisation is defined as business activities 
by which any firm excludes or controls the business activi-
ties of other firms and thereby causes a substantial restraint of 
competition	 in	 the	 relevant	 market.	 	 The	 JFTC’s	 Guidelines	
on Exclusionary Type Private Monopolisation made clear that 
it will prioritise investigations on firms with market shares of 
approximately	 50%	 or	more,	 which	 implies	 that	 its	 investiga-
tions on firms with smaller market shares would be conducted 
by applying provisions regulating unfair trade practices.  Please 
see	question	1.11	for	the	applicable	safe	harbour	rule	in	the	case	
of unfair trade practice regulations.  The provisions regulating 
unfair trade practices only require a tendency to impede fair and 
free competition as a requirement regarding anticompetitive 
effect, which provides a significantly lower threshold compared 
with private monopolisation.
Traditionally,	the	JFTC	has	preferred	to	bring	formal	proceed-

ings under the unfair trade practices regulations as this requires 
a much lower standard.

2.4 Are there any types of vertical agreements or 
restraints that are absolutely (“per se”) protected? Are 
there any types of vertical agreements or restraints that 
are per se unlawful?

Although the Act does not provide any “per se”	 rule,	 a	 JFTC	
ordinance to designate unfair trade practices made clear that 
it would consider certain types of vertical conduct as generally 
illegal unless there are special justifications.  These conducts 
include resale price maintenance and continuous predatory 
pricing below variable costs.

2.5 What is the analytical framework for assessing 
vertical agreements?

The so-called rule-of-reason assessment is applied to the 
majority of vertical conducts, and both anticompetitive effects 
and procompetitive justifications will be considered. 

2.6 What is the analytical framework for defining a 
market in vertical agreement cases?

According	 to	 the	 JFTC’s	 Guidelines	 on	 Exclusionary	 Type	
Private Monopolisation, its basic approach is to identify the 
exclusionary practice at issue and then define the range affected 
by such practice, from both product and geographic perspectives, 

regulating the mobile telecommunications industry, have been 
working together to prepare joint guidelines to secure fair and 
free competition in each industry.

1.14  Describe how your jurisdiction’s political 
environment may or may not affect antitrust 
enforcement.

The	JFTC	is	the	only,	and	independent,	competition	authority,	
and	the	political	environment	cannot	affect	the	JFTC’s	day-to-day	
enforcement activities.  On the other hand, especially in the area 
of establishing an effective enforcement system against online 
platform operators, there has been increasing need for collab-
oration	between	the	JFTC	and	various	sectoral	regulators,	and	
the Cabinet Office thus has recently set up a dedicated unit to 
prepare an integrated package of policies which would poten-
tially include the amendment of competition policy.

1.15  What are the current enforcement trends and 
priorities in your jurisdiction?

The	JFTC	currently	shows	a	strong	interest	in	the	regulation	of	
online platform operators, and it has been conducting multiple 
sector enquiries, for example into online shopping malls, restau-
rant booking websites, and fintech platforms.  It is widely 
believed that this trend will continue after the new Chairman of 
the	JFTC,	Mr	Furuya,	takes	over	from	the	current	Chairman	in	
September	2020.		Please	see	also	question	3.16.	

1.16  Describe any notable recent case law 
developments in respect of, e.g., vertical agreements, 
dominant firms and/or vertical merger analysis.

The	 JFTC	 has	 been	 actively	 investigating	 so-called	 “MFN”	
(most favoured nation) or parity clauses in various industries, 
such as online marketplaces and online hotel booking websites.  
Please see question 2.23 for details. 

2 Vertical Agreements

2.1 At a high level, what is the level of concern over, 
and scrutiny given to, vertical agreements?

The	JFTC’s	enforcement	activities	in	the	area	of	vertical	agree-
ments and private monopolisation have been active in recent 
years, with several formal cease and desist orders every year and 
also successful voluntary withdrawals from potentially anticom-
petitive conducts and formal commitments.  It is believed that 
the introduction of the formal commitment procedure, effec-
tive	as	from	December	2018,	will	further	increase	the	number	of	
formal	investigations,	by	enabling	the	JFTC	to	effectively	allo-
cate its resources to new cases rather lengthy appeal proceedings 
at judicial courts.
In	 addition	 to	 this,	 the	 JFTC	 has	 recently	 been	 actively	

conducting sector enquiries especially on businesses operated by 
online platforms.  This will likely increase the number of future 
formal	investigations	by	the	JFTC	in	this	area.

2.2 What is the analysis to determine (a) whether there 
is an agreement, and (b) whether that agreement is 
vertical?

Under	the	Act,	there	is	a	requirement	to	demonstrate	unilateral	
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as patents, copyrights and trademarks, and has issued several 
formal cease and desist orders so far, most of which have been 
upheld by appeal procedures.

2.12  Does the enforcer have to demonstrate 
anticompetitive effects?

Yes, a substantial restraint of competition is a prerequisite for a 
finding of private monopolisation, while a tendency to impede 
fair competition would suffice in the case of demonstrating 
unfair trade practice.
The	 JFTC’s	 Guidelines	 on	 Exclusionary	 Type	 Private	

Monopolisation provide that a substantial restraint of competi-
tion means establishing, maintaining or strengthening the state 
in which a certain firm can, to some extent, control the market at 
will by being able to influence price, quality, quantity and other 
conditions to some extent due to the lessening of competition.  
On the other hand, a tendency of impeding fair competition is 
generally understood as an abstract likelihood of impeding fair 
competition, which is a much lower threshold compared with a 
substantial restraint of competition.

2.13  Will enforcers or legal tribunals weigh the harm 
against potential benefits or efficiencies?

The	 JFTC	 and	 courts	will	 consider	 potential	 benefits	 or	 effi-
ciencies in analysing vertical agreements, at least if target firms 
specifically	 bring	 up	 the	 issue.	 	 The	 JFTC’s	 Guidelines	 on	
Distribution	 Systems	 and	 Business	 Practices	 and	 the	 JFTC’s	
Guidelines on Exclusionary Type Private Monopolisation 
respectively provide theoretical background for the considera-
tion of potential benefits or efficiencies, which is in line with 
guidelines and court precedents in other jurisdictions.

2.14  What other defences are available to allegations 
that a vertical agreement is anticompetitive?

It is generally understood that a vertical agreement may be justi-
fied if (i) it has a legitimate purpose and (ii) reasonable measures 
are taken in order to achieve the legitimate purpose.  Examples 
of legitimate purposes include not only the promotion of fair 
competition, but also the securing of product safety and the 
promotion	 of	 public	 welfare	 and	 others.	 	 Selective	 distribu-
tion agreements are also allowed as long as the abovementioned 
requirements are met.

2.15  Have the enforcement authorities issued any 
formal guidelines regarding vertical agreements?

The	JFTC	issued	the	following	Guidelines	which	are	applicable	
to vertical agreements: (i) the Guidelines on Exclusionary Type 
Private	Monopolisation;	and	(ii)	the	Guidelines	on	Distribution	
Systems	 and	 Business	 Practices.	 	 In	 addition,	 there	 are	 other	
guidelines that also refer to vertical agreements, including the 
Guidelines	on	the	Use	of	Intellectual	Property	and	the	Guidelines	
on	Abuse	of	Superior	Position.

2.16  How is resale price maintenance treated under 
the law?

Resale	price	maintenance	is	deemed	virtually	per se illegal, regard-
less of whether the restriction is on the minimum resale price, 
maximum resale prices or instruction of specific resale prices.

as	 a	 relevant	 market.	 	 According	 to	 the	 guidelines,	 the	 JFTC	
also considers, as necessary, a demand-side substitutability and 
supply-side substitutability.  Please also see question 3.3.

2.7 How are vertical agreements analysed when one of 
the parties is vertically integrated into the same level as 
the other party (so-called “dual distribution”)? Are these 
treated as vertical or horizontal agreements?

When one of the parties to a vertical agreement is vertically inte-
grated at the same level as the other party, the rule-of-reason test 
would be applied in any case regardless of whether such agreement 
is analysed as a vertical conduct or horizontal agreement, unless 
the agreement falls under so-called hard-core horizontal cartel 
agreements which will be deemed as a virtually per se violation.

2.8 What is the role of market share in reviewing a 
vertical agreement?

A market share threshold is not provided as a prerequisite for 
finding	 violations	 of	 the	Act,	 but	 the	 20%	market	 share	 safe	
harbour is available for most of the exclusionary conducts as 
explained	 in	 question	 1.11.	 	 In	 conducting	 competitive	 anal-
ysis,	the	market	share	is	one	of	the	elements	that	the	JFTC	will	
consider when analysing anticompetitive effects.

2.9 What is the role of economic analysis in assessing 
vertical agreements?

Economists	at	the	JFTC	have	been	conducting	economic	anal-
ysis	 to	support	 its	findings	and/or	to	rebut	target	firms’	argu-
ments,	 while	 the	 use	 of	 economists	 from	 outside	 the	 JFTC	
appears to have rarely occurred to date.

2.10  What is the role of efficiencies in analysing 
vertical agreements?

The	 JFTC’s	 Guidelines	 on	 Exclusionary	 Type	 Private	Mono-
polisation	made	clear	that	the	JFTC	will	consider	efficiencies	in	
analysing the anticompetitive effects in limited circumstances 
where (i) the efficiencies are specific to the conduct at issue and 
cannot be achieved by less anticompetitive measures, and (ii) the 
efficiency gains will be passed on to consumers and will enhance 
consumer welfare.  The enhancement of consumer welfare can 
take various forms including price reduction, improvement of 
product quality and introduction of innovative products.

2.11  Are there any special rules for vertical 
agreements relating to intellectual property and, if so, 
how does the analysis of such rules differ?

As	 briefly	 outlined	 in	 question	 1.11	 above,	 article	 21	 of	 the	
Act provides that the exercise of intellectual property rights 
will	be	exempted	from	the	application	of	the	Act.		The	JFTC’s	
Guidelines	on	the	Use	of	Intellectual	Property	further	provide	
that the exemption would be available only if such exercise of 
intellectual property rights is acceptable from the viewpoint of 
the purpose of intellectual property law, i.e. the promotion of 
innovation and use of technologies.

In fact, an abuse of intellectual property rights in an anti-
competitive way would be deemed an undue deviation from the 
purpose of intellectual property law and thus would continue to 
be	subject	to	scrutiny	under	the	Act.		The	JFTC	has	investigated	
many abusive conducts related to intellectual property such 
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progressiveness and retroactiveness of the amount of rebates to 
be given to customers would be, among others, decisive factors 
in analysing the exclusionary effect of loyalty rebates.
The	JFTC	found	that	 the	 loyalty	 rebate	scheme	which	Intel	

Japan had entered with Japanese manufacturers of personal 
computers constituted an exclusionary private monopolisation, 
and thus instructed Intel Japan to withdraw the loyalty rebate 
scheme.	 	 Intel	 Japan	 set	 quite	 high	 thresholds,	 namely	 100%	
or	 90%	 of	 the	 CPUs	 that	 the	 customers	 use,	 for	many	 of	 its	
customers,	although	the	JFTC’s	public	release	was	not	clear	as	
to	whether	Intel	Japan	also	offered	retroactive	and/or	progres-
sive rebates to its customers.

2.21  How do enforcers and courts examine multi-
product or “bundled” discount claims?

The	JFTC’s	relevant	guidelines	as	well	as	a	court’s	decision	state	
that if a substantial number of customers choose bundled prod-
ucts as a result of a significant bundled discount, the bundled 
discount	would	fall	under	a	tying.		Please	see	question	2.18	for	
the framework of the competitive assessment of tying.
In	 addition,	 the	 JFTC’s	 guidelines	 mention	 that	 bundled	

discounts would also be analysed from the viewpoint of the 
regulation on predatory pricing, should the firm’s competitors 
readily offer the bundled products and compete with the firm in 
the market of the bundled products.

2.22  What other types of vertical restraints are 
prohibited by the applicable laws?

Given that the list of vertical restraints that are prohibited by the 
Act is not exhaustive, the Act can be read to cover any type of 
vertical restraint that has an anticompetitive effect.  Especially, 
“trading on restrictive terms” and “interference with a compet-
itor’s	transaction”,	both	of	which	are	listed	in	the	JFTC’s	ordi-
nance which designates unfair trade practices, serve as catch-all 
provisions.

2.23  How are MFNs treated under the law?

The	 JFTC	 has	 been	 actively	 investigating	 so-called	 “MFN”	
(most favoured nation) or parity clauses in various industries, 
such as online marketplaces and online hotel booking websites.  
The “catch-all” clause, i.e. “trading with restrictive terms”, has 
been applied in the following cases.
The	 JFTC	 raided	 Amazon	 Japan	 in	 2017	 for	 suspicion	 of	

undue foreclosure of competing online marketplace opera-
tors.	 	 The	 JFTC	 closed	 its	 investigation	 after	 Amazon	 Japan	
voluntarily	withdrew	the	MFN	clauses	with	sellers.		The	JFTC	
further	 raided	 Rakuten,	 an	 operator	 of	 the	 largest	 Japanese	
domestic online hotel booking website, as well as the Japanese 
branch	offices	of	Booking.com	and	Expedia	in	2019.		The	JFTC	
secured	 a	 formal	 commitment	 by	 Rakuten	 to	 withdraw	 both	
narrow	and	wide	MFN	clauses	for	three	years	while	its	investi-
gations against Booking.com and Expedia are still ongoing as of 
the	end	of	May	2020.

3 Dominant Firms

3.1 At a high level, what is the level of concern over, 
and scrutiny given to, unilateral conduct (e.g., abuse of 
dominance)?

Enforcement	activities	by	the	JFTC	against	unilateral	conducts	

In theory, firms can rebut the presumption by demonstrating 
procompetitive justifications such as the promotion of inter-
brand	 competition,	 and	 the	 JFTC’s	 guidelines	 were	 recently	
amended to accept this argument.  In practice, however, it is 
widely	believed	that	firms	are	rarely	able	to	convince	the	JFTC	
that resale price maintenances have actual procompetitive effects 
which outweigh the impediment to intra-brand competition.

2.17  How do enforcers and courts examine exclusive 
dealing claims?

Exclusive dealing will be deemed an unfair trade practice if it 
has a tendency to make new entrants or competitors find alter-
native sources of procurement or distribution channels.
The	JFTC’s	relevant	guidelines	suggest	that	exclusive	dealing	

would be generally deemed an unfair trade practice if the market 
share	of	the	firm	engaging	in	exclusive	dealing	exceeds	20%	and	
exclusive contractual terms are entered into with a significant 
number of counterparties.

2.18  How do enforcers and courts examine tying/
supplementary obligation claims?

The	JFTC	and	courts	will	first	analyse	if	there	are	two	distinct	
products or services and if these two products or services are 
bundled.	 	The	 JFTC	will	 then	consider	 if	 there	have	been	any	
coercive requests by the seller to buy the bundled product, as one 
of	the	bases	of	the	JFTC’s	regulation	on	tying	is	on	a	tendency	
to impede counterparties’ free determination to purchase each 
product.		The	JFTC	also	considers	foreclosure	effects	in	the	tying	
product’s market as the other basis of its regulation, in which case 
a	market	share	of	below	20%	would	work	as	a	safe	harbour.

2.19  How do enforcers and courts examine price 
discrimination claims?

Price discrimination would generally be deemed legal as the 
price difference usually results from a difference in cost or a 
supply-demand balance in the relevant market, both of which 
would be accepted as procompetitive justifications.  That said, 
price discrimination may fall foul of the Act if it has an ill-justi-
fied exclusionary effect in the upstream or downstream markets. 

In the case of the assessment of foreclosure effects in the 
upstream market where the firm is active, according to a court 
precedent, key factors would be whether sales prices are below 
average total cost, whether the firm has significant market 
shares in the upstream market, and whether the firm has an 
undue intention to foreclose its direct competitors.

On the other hand, in the case of the assessment of foreclo-
sure effects in the downstream market, factors to be taken into 
consideration would include whether the products at issue are 
indispensable or important for the business activities in the 
downstream market and whether such price discrimination has 
a tendency to foreclose discriminated parties from the down-
stream market.

2.20  How do enforcers and courts examine loyalty 
discount claims?

The	 JFTC	 analyses	 loyalty	 discounts	 or	 loyalty	 rebates	 from	
the viewpoint of exclusionary effect similar to exclusive deal-
ings.	 	 The	 JFC’s	 relevant	 guidelines	 explicitly	 state	 that	 (i)	 a	
high threshold regarding the target purchase volume and (ii) 
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3.5 In general, what are the consequences of being 
adjudged “dominant” or a “monopolist”? Is dominance or 
monopoly illegal per se (or subject to regulation), or are 
there specific types of conduct that are prohibited?

The Act does not provide per se prohibition on dominant firms, 
and any conduct excluding competitors would be considered as 
private monopolisation only if such exclusionary conduct amounts 
to a substantial restraint of competition in the relevant market.

3.6 What is the role of economic analysis in assessing 
market dominance?

Economic analysis has been used to conduct assessments of 
exclusionary effects, while assessments of dominance have rarely 
been used as dominance is not the requirement under the Act.

3.7 What is the role of market share in assessing 
market dominance?

Please	refer	to	question	3.4	above.

3.8 What defences are available to allegations that a 
firm is abusing its dominance or market power?

A firm which allegedly is abusing its market power can defend 
itself either by arguing that its conduct did not cause a substan-
tial restraint of trade or tendency to impede competition, or by 
submitting procompetitive justifications.

3.9 What is the role of efficiencies in analysing 
dominant firm behaviour?

The	JFTC	guidelines	state	that	efficiencies	can	be	considered	in	the	
assessment of a substantial restraint of competition, but in prac-
tice	there	has	been	no	actual	case	where	the	JFTC	accepted	firms’	
arguments on efficiency defence and publicly announced this. 

3.10  Do the governing laws apply to “collective” 
dominance?

Yes, the Act provides that exclusionary conducts can be made 
individually or in combination with other entrepreneurs.

3.11  How do the laws in your jurisdiction apply to 
dominant purchasers?

In theory, there are no substantial differences between the 
purchase and the sale, and thus the same rule and assessment 
will be applied to dominant purchasers and dominant sellers.  In 
practice, though, the prohibition of private monopolisation has 
been applied only to sellers and licensors while the prohibition of 
abuse of superior position has mainly been applied to purchasers.

3.12  What counts as abuse of dominance or 
exclusionary or anticompetitive conduct?

The list of unfair trade practices is provided by the Act and 
the	JFTC’s	ordinance,	which	 includes	exclusive	dealing,	 tying,	

have been on the rise, with around five inspections reported 
by	 newspaper	 articles	 in	 2019.	 	 As	 a	 result	 of	 these	 investiga-
tions, some firms received formal cease and desist orders while 
others	 voluntarily	 submitted	 remedial	 measures	 to	 the	 JFTC	
and	 received	 commitment	 decisions	 from	 the	 JFTC.	 	 In	 addi-
tion	to	these	cases	which	have	been	opened	by	the	JFTC’s	on-site	
inspections,	 the	 JFTC	has	been	 actively	 investigating	 abuse	of	
“superior”	position	cases	 in	which	 the	 JFTC	does	not	demon-
strate	“dominant”	position,	and	the	JFTC	issued	as	many	as	29	
warnings	in	2019.
It	is	widely	believed	that	the	JFTC	has	a	significant	ongoing	

interest in prohibiting unilateral conducts by online platform 
operators,	and	the	JFTC	has	already	conducted	on-site	inspec-
tions	on	Airbnb	Japan	in	2017,	Amazon	Japan	in	2016	and	2018	
and	Expedia	Japan	and	Booking.com	Japan	in	2019.

3.2 What are the laws governing dominant firms?

The Act prohibits private monopolisation, which is defined 
as business activities by which any entrepreneur excludes or 
controls the business activities of other entrepreneurs and 
causes a substantial restraint of competition in the relevant 
market.  Although the Act does not provide any threshold based 
on	market	share	figures,	the	JFTC’s	guidelines	made	clear	that	
the	 JFTC	would	 prioritise	 investigations	 against	 firms	with	 a	
market	share	above	50%.	 	The	 illustrative	examples	of	private	
monopolisation include predatory pricing, exclusive dealing, 
tying, refusal of trade and discriminatory practice.

The Act also prohibits unfair trade practices such as exclu-
sive dealing, tying, refusal of trade, discriminatory practice 
and abuse of superior position.  This largely overlaps with the 
prohibition of private monopolisation, but only a “tendency” 
to impede competition is required as an effect test.  Although 
the Act does not provide any threshold based on market share 
figures,	the	JFTC’s	guidelines	provide	that	market	shares	below	
20%	would	 be	 deemed	 as	 a	 safe	 harbour	 in	 the	 case	 that	 the	
JFTC	investigates	unfair	trade	practices	from	the	viewpoint	of	
exclusionary (or foreclosure) effects.  The prohibition of abuse 
of superior position does not require any specific market shares, 
but only requires superiority over the firm’s counterparties.

3.3 What is the analytical framework for defining a 
market in dominant firm cases?

The relevant market shall be defined in all investigations other 
than abuse of superior position cases, where only superiority 
over	counterparties	shall	be	required.	 	The	JFTC’s	Guidelines	
on Exclusionary Type Private Monopolisation state that it will 
define relevant markets by determining the range of transac-
tions which are affected by the unilateral conducts at issue.  The 
JFTC	can	also	consider	the	substitutability	of	products	on	the	
demand side and also the substitutability on the supply side.  
Please	also	see	question	2.6.

3.4 What is the market share threshold for enforcers or 
a court to consider a firm as dominant or a monopolist?

Although the Act does not require “dominance” in relevant 
markets and thus does not provide any market share threshold, 
the	JFTC’s	guidelines	made	clear	that	the	JFTC	would	prioritise	
investigations	against	firms	with	a	market	share	above	50%	in	
the case of private monopolisation cases.
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The	JFTC	set	up	a	designated	unit	in	April	2020	for	conducting	
sector enquiries as well as planning enforcement strategies for 
regulations on online platform operators, which will likely accel-
erate	the	JFTC’s	future	enforcement	of	the	Act.

3.17  Under what circumstances are refusals to deal 
considered anticompetitive?

Refusal	 to	deal	by	a	 single	 firm,	not	 jointly	by	multiple	 firms,	
is generally deemed as legal, although it can constitute a viola-
tion of the Act if the refusal is made with an intent to unduly 
foreclose competitors and thereby cause a tendency to make 
the competitors’ business activities difficult to continue.  This 
would typically happen if the firm operates the manufacture 
of both a final product and a raw material thereof, while the 
competitors only operate the manufacture of the final products, 
and the firm decides to refuse to supply the raw materials to the 
competitors with an intention to foreclose the competitors from 
the market of the final products.

4 Miscellaneous

4.1 Please describe and comment on anything unique 
to your jurisdiction (or not covered above) with regard to 
vertical agreements and dominant firms.

A feature of the Act is the overlapping regulations for the prohi-
bition of private monopolisation and unfair trade practices, and 
the	JFTC	has	been	inclined	to	deal	with	vertical	arrangements	
and unilateral conducts through the prohibition of unfair trade 
practices as this provides a significantly lower test for effect 
analysis.
A	recent	trend	in	the	JFTC’s	enforcement	on	vertical	arrange-

ments and unilateral conducts is the frequent use of early termi-
nations of its investigations without the issuance of a formal 
cease and desist order.  The formal commitment decision scheme 
became	available	in	December	2018,	and	informal	termination	
has	also	been	used	frequently	since	2017,	both	of	which	are	avail-
able where the target firms voluntarily submit remedial meas-
ures to deal with potential competition law issues such as exclu-
sionary effects.  This enables the target firms to escape from 
formal	orders	and	potential	administrative	fines	while	the	JFTC	
can effectively allocate its resources to new cases.  The number 
of	on-site	inspections	increased	in	2019	and	this	trend	will	likely	
resume	after	the	COVID-19	pandemic.

refusal of trade, discriminatory practice and abuse of superior 
position.  These conducts are also regulated by the prohibition 
of private monopolisation, and the difference between the two 
provisions lies in the effect tests.  Please see question 3.2.

3.13  What is the role of intellectual property in 
analysing dominant firm behaviour?

As dominance is not a prerequisite for private monopolisation 
or unfair trade practices, intellectual property would be consid-
ered in the assessment of exclusionary effects.  In the Pachinko 
Association	 case,	 the	 JFTC	 found	 that	 a	 joint	 refusal	 to	 license	
essential or important patents to competitors substantially fore-
closed the competitors and thus restrained trade in the relevant 
market.

3.14  Do enforcers and/or legal tribunals consider 
“direct effects” evidence of market power?

The	 JFTC	 has	 not	 overly	 relied	 on	 inferences	 drawn	 from	
market concentration or market share alone, but rather explic-
itly mentions in its formal cease and desist orders “direct effects” 
evidence including acquiring the firm’s business plan, significant 
declines in the market shares and turnover of competitors and 
others in its assessment of exclusionary effects.  In all cases where 
the orders were appealed, judicial courts accepted “direct effects” 
evidence as sufficient for demonstrating exclusionary effects.

3.15  How is “platform dominance” assessed in your 
jurisdiction?

Unilateral	conduct	by	online	platform	operators	is	one	of	the	hot	
topics	which	the	JFTC	has	recently	been	actively	investigating,	
examples of which include on-site inspections on Airbnb Japan, 
Amazon Japan, Expedia Japan and Booking.com Japan.
The	JFTC	mentions,	in	its	commitment	decisions	and	other	

public announcements, the firms’ position in relevant markets 
by referring to their popularity among consumers, the number 
of customers and other factors, rather than mentioning market 
share	figures.		It	may	imply	that	the	JFTC	considers	the	legacy	
analysis methods to be potentially inappropriate for the compet-
itive analysis in the cases concerning online platforms.

3.16  Are the competition agencies in your jurisdiction 
doing anything special to try to regulate big tech 
platforms?

As	briefly	touched	on	in	question	1.15,	the	JFTC	currently	shows	
a strong interest in regulations on online platform operators and 
has been conducting multiple sector enquiries into online shop-
ping malls, restaurant booking websites and online advertising.
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