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1 Introduction

In Japan, the core of competition law is the “Anti-Monopoly Law” (Act No. 54 of 1947,
“AMA”), which regulates anti-competitive conducts. This study examines the use of infor-
mation, distribution of information, and the use of information in competition, especially on
online platforms.

Information and competition laws have received much attention in the context of the nature
of the platform business, and the interaction and role of the two legal fields have been discussed
spiritedly. The AMA, which aims to promote free and fair competition, has been attracting
attention as a tool for ensuring fairness of transactions.

2 The use of data by platforms

2.1 Data “collection”

There are concerns about the acquisition and utilization of personal information by platforms
such as social networking services and Internet search services, whose business model is to
provide services to consumers free of charge in exchange for the acquisition or utilization of
their personal information. The Japan Fair Trade Commission (JFTC) issued “Guidelines on
Abuse of Superior Bargaining Position in Transactions between Online platform Operators
and Consumers Who Provide Personal Information” under the AMA on December 17, 2019,
referred to as “Superior Position on Consumers Guidelines”.
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The acquisition and utilization of personal information by online platforms is subject to
regulation by Article 2(9)(v) (prohibition of abuse of dominant position) of the law. Note-
worthily, not only the acquisition and use of personal information is regulated by the AMA as
well as the Personal Information Protection Law, but also the acquisition and use of informa-
tion that is not personal information is regulated by the AMA, as the AMA covers collection
and handling of non-personal data as well as personal data and there is no limitation in this
regard.

However, since the AMA seeks to promote fair and free competition, it is regulated from
a different perspective than that applicable to e. Further, the scope of the regulation of abuse
of a superior position is limited by the superior position requirement, which is not found in
the Personal Data Protection Law. The Guidelines for Consumer Superiority suggest that a
superior position is recognized for example when a online platform has ability to effectively
influence the quality or price of the service which the online platform operator provides to
consumers.

2.2 Data “enclosure”

The data that a platform obtains from users and holds may be essential for other operators to
develop and use to provide services.

For example, a hotel or a restaurant may post information on multiple reservation sites
(platforms) about available rooms and seats, and it is necessary for them to manage the reser-
vation information to avoid double booking. As management of reservation (and cancellation)
is quite burdensome for the hotel or restaurant, reservation management agency services have
become widely used. To provide these services, it is essential for reservation management
service providers to have access to reservation and cancellation information on various reser-
vation sites in real time.

However, reservation information is collected and held by reservation site operators through
the process of accepting reservations from users, etc., and the operators of these sites invest
large sums of money to ensure security against information leakage. From the perspective
of competition law in this context, there is a debate as to whether there are cases in which
reservation site operators should be obliged to provide data to reservation management ser-
vice providers, in which cases, if any, should refusal to provide data be regulated, and what
kind of data release is desirable.

The issue here is who owns the reservation information data in the first place. In other
words, with regard to reservation sites, (1) it appears that reservation management agencies
are legitimately entrusted by hotels and restaurants to manage reservation information that
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are owned by hotels or restaurants, but (2) the use of reservation and cancellation informa-
tion by reservation management service providers may be deemed as undue “free-ride” on the
businesses of reservation site operators. In addition, (3) consumers may not want other com-
panies to use their reservation information, because it is their own information, while some
consumers might agree for the use thereof.

From an information law perspective, the European GDPR (General Data Protection Reg-
ulation) guarantees individuals the right of data portability. The establishment of data porta-
bility rights facilitates the distribution of data and enables data transactions. The establishment
of rules for the openness of data in the field of information law will lead to the development
of a foundation and preconditions for the easier application of competition law.

2.3 Data “acquisition”

Online platforms are said to be striving to collect data, and one way to do so is to acquire
the companies that own the data. However, there is a concern that allowing acquisition of
companies for data acquisition may lead to the acquisition or abuse of market dominance
(monopoly) through artificial deviation by organizations from the normal competitive pro-
cess, which is difficult to find in relation to the innovation of services. In addition, where a
company unilaterally changes, to the disadvantage of consumers, the terms of use of a online
platform acquired through a corporate acquisition when integrating the services provided by
the two companies, this should be seen as a violation of the purpose of the Personal Infor-
mation Protection Act; such practice should be viewed as a problem from the perspective of
competition law. This would be regarded as having caused anti-competitive results in terms
of lower quality of service and would cast doubt on the legitimacy of the acquisition.

The JFTC requires the parties to submit a notification to the JFTC to examine large-scale
corporate acquisitions that exceed the prescribed criteria. In practice, however, when a com-
pany submits its acquisition plan to the JFTC and other competition authorities, the services
for which the data obtained through the acquisition are intended may still be in the process of
development. Therefore, it may not be easy for the JFTC to assess in detail what impact the
acquisition will have on future competition.

2.4 Transparency of the algorithm

The study on the proper regulation of platforms by the Japan’s government resulted in the
promulgation of the Act on Enhancing Transparency and Fairness of Online platforms (pro-
mulgated on June 3, 2020) was promulgated. The act aims at improving the transparency and
fairness of transactions in light of concerns that online platforms may not sufficiently indi-
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cate the reasons for changing their terms and conditions or suspending transactions, as well
as criticisms that they do not adequately respond to users’ requests.

The law is intended to promote users’ understanding by requiring Digital PFs to disclose
the terms and conditions of their contracts and to notify the authorities in advance of any
changes (Article 5). Therefore, online platform operators that should increase the transparency
and fairness of transactions are to be designated as “Specified Online platform Providers”
(hereafter referred to as “Specified Digital PFs”), and Specified Digital PFs will be obliged to
disclose outline of terms and condition of transactions which the PFs are involved.

As an illustrative example, the order of products is important for users who want to find
the most suitable products quickly through efficient search, and also for product providers
who want to increase sales by placing products prominently. Since online platforms actively
compete with each other to determine the most appropriate order of products by analyzing
users’ registration information, order history, and various other data by means of algorithms,
if full disclosure of the algorithms themselves were to be compelled by the Act, it would result
in companies’ loss of competitiveness. Therefore, the Act does not require specific Digital PFs
to disclose the algorithm itself, but only requires them to disclose the main criteria used to
determine the order of listing (Article 5(2)(l)(c)).

3 The role of “Fairness” in application of competition law

Since antitrust laws apply to a wide variety of transactions in all industries, except where spe-
cial exemptions are provided, it is possible that, for example, acts that would not be considered
illegal under the Personal Information Protection Act may be regulated from the perspective
of promoting fair and free competition. However, excessive enforcement of antitrust laws may
lead to stifling of innovation and may detract from the purpose of the personal information
protection law.

It should be noted that the anti-competitive effect is not necessarily or strictly required in
Japan. Although provisions requiring the anti-competitive effect in the market (e.g., trans-
action with exclusionary conditions [Section 11 of the General Designation of Unfair Trade
Practices]) can be applied to online platform operators’ exclusionary conducts, another pro-
vision which prohibits undue obstruction of competitors’ transactions (paragraph 14 of the
General Designation of Unfair Trade Practices), which can apply to trade practices as long
as the trade practices are implemented by using unfair means, has been sometimes applied,
in practice, to presumably exclusionary conducts. This tendency is even more pronounced in
the JFTC’s sector inquiry report on online shopping malls (October 31, 2019).

However, such an enforcement practice might be fraught with the possibility of neglecting
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the strict analysis of the effects of reducing competition and thus also with increasing concerns
of excessive enforcement relying too much on the concept of unfairness. The fairness of
competition is an important principle of the AMA (Article 1), but if we deem fairness to be
the guiding principle of regulation of online platform operators, it will be critically important
for businesses, courts, and JFTC to reach a common understanding on the definition of fairness
by thorough discussions through analysis of specific cases.
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