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Competition law and its relation to sector-specific regulations in the Japanese telecom sector 

Masako Wakui 

Introduction 

Japan is ranked tenth in the ICT Development Index (IDI), and its telecom market is characterised by 

a high percentage of households with internet access (96.5%), as well as high mobile cellular 

telephone subscriptions (125.05 per 100 inhabitants).1 The average internet speed was ranked ninth 

worldwide (19.6 Mbps) in the fourth quarter of 2016,2 and the ‘networked readiness index’, ‘which 

assesses the factors, policies and institutions that enable a country to fully leverage information and 

communication technologies (ICTs) for increased competitiveness and well-being’ was ranked tenth.3 

These figures and records are not impressive considering that Japan has the world’s third-largest 

economy. One might suggest that this is because of a lack of effective competition in Japanese 
telecom markets. 

As in other economic sectors, it is very difficult to establish the link between the effectiveness 

of competition in the Japanese telecom markets and their performance.4 The lack of effective 

competition in telecom markets has been an issue since their liberalisation in 1985. Some of the 

features of the telecom markets in Japan, which may seem problematic from a competition policy 

standpoint, include the absence of an independent regulator, the inexistence of a spectrum auction, the 

slow growth of service provided by virtual mobile network operators (VMNOs), the significance of 

virtually integrated network operators (that run both fixed and mobile services and tend to have 

influence over the mobile terminal equipment [mobile phones/smartphones]), and the oligopolistic 

structure of the markets.  

Where there is no independent telecom regulator that is committed to the promotion of 

competition, the role of competition law and its authority has increased. The regulatory function in the 

telecom sector is assumed by the Ministry of Internal Affairs and Communication (MIC), which is a 

part of the government. Promotion of competition is merely one of the policies that the ministry is 

concerned with. The Telecommunication Business Act, one of the legislations that the ministry 

enforces, states that the aim of the Act is to ‘ensure proper and reasonable operations and promote fair 

competition’, which should result in the ‘sound development of telecommunications and convenience 

for citizens’ and the promotion of ‘public welfare.’(Art. 1)5  In contrast, Japanese competition law, or 

the Antimonopoly Act (AMA), sets out that its aim is ‘to promote the fair and free competition’, and 

the enforcement of the Act is entrusted to an independent administrative body, which is the Japan Fair 

Trade Commission (JFTC). The AMA ensures that the JFTC is to ‘exercise their authority 

independently’ (Art. 28), and its decisions are subject to judicial scrutiny only. 

1 International Telecommunication Union, ‘ICT Development Index 2016’ <http://www.itu.int/net4/ITU-

D/idi/2016/index.html#id i2016countrycard-tab&JPN> accessed 10 August 2017. 
2 Akamai Technologies, ‘Akamai’s State of the Internet Q4 2016 report’ 

<https://www.akamai.com/kr/ko/multimedia/documents/state-of-the-internet/q4-2016-state-of-the-internet-

connectivity-report.pdf> accessed 10 August 2017. 
3 World Economic Forum, ‘Global Information Technology Report 2016’ <http://reports.weforum.org/global-

information-technology-report-2016/economies/#economy=JPN> accessed 10 August 2017. 
4 For an example of an attempt to establish a link (either positive or negative) between these two, see Sobee 

Shinohara, Empirical Analysis of the Deployment of Wired and Wireless Broadband Services: Focusing on 

Promoting Factors (Keiso Shobo 2014). 
5 A thorough analysis of how the telecom laws and the MIC function is provided in Daitaro Kishii and Akio 

Torii, Joho Tsushi no Kisei to Kyoso Seisaku  [Informaton Communication Regulation and Competition Policy] 

(Hakutou Shobo 2014) Ch 7, Sec 3-1-1 (Daitaro Kishii).   
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The JFTC has been enforcing the AMA in the telecom sector and has been revising the 

‘Guidelines for Promotion of Competition in the Telecommunications Business Field’ (hereinafter 

referred to as ‘Telecom Guidelines’) together with the MIC since 2001. The most prominent case is 

The Nippon Telegraph and Telephone East Corp. (NTT East) case, which resulted in the Supreme 

Court affirming that the NTT East had engaged in anticompetitive exclusionary conduct and violated 

the AMA. In the following section, the NTT East case and some of the JFTC’s recent activities in 

telecom markets are explained, followed by an analysis of the role of a competition authority in the 

still-regulated telecom sector. The NTT East case and the JFTC’s activities explained in this chapter 

both relate to pricing, and the issues that exist when competition law is applied to pricing will also be 
explored. 

I. Competition law in the telecom sector: a case and guidance

A. The NTT East case (2003–2010)

The NTT East case is related to margin/price squeeze. NTT East is a former statutory monopolist and 

was dominant in the Fibre to the Home (FTTH) service market with an 82–100% market share in the 

prefectures located in eastern Japan. NTT East owned more than 70% of the fibre optical cable 

infrastructure in the eastern prefectures as well. Laying out a fibre optical cable network is generally 

not an easy task for a telecom operator, and the difficulties worsen in urban areas because of the time 

and cost required to dig out the roads. Although renting out the existing underground pipes and 

telephone poles is a possibility, there are no guarantees that the owners will agree to it and, even 

where they agree to rent, a substantial amount of time is necessary before cables are laid out. Due to 

these limitations, new entrants to the market had no option other than to form an interconnection 
agreement with NTT East.  

Under such circumstances, NTT East set the monthly interconnection rate at JPY 6,328 per 

user, and it set the high-speed FTTH residential service price first at JPY 5,800 and then at JPY 4,500. 

NTT East’s rivals were reliant on NTT East’s interconnection and only had two options: setting the 

retail service price below the interconnection charge to be paid to NTT East, or setting the price above 

the price set by NTT East. A loss of the profit was inevitable either through narrowing the margin or 
losing sales. 

Interconnection and service prices were both regulated by the MIC, and, although neither 

legislation nor guidelines provided it, it was the MIC’s policy to give administrative guidance and 

correct the situation when it found that NTT East’s interconnection price exceeded its own retail 

price. The MIC’s policy was understood as an application of the ‘imputation rule’, or ‘stack test’, 

which states that there is an anomaly if the retail price charged by the dominant carrier is less than its 

interconnection charge.6 NTT East had escaped this by categorising the residual service as a different 

service. NTT East provided two types of services: One was a high-speed service, and the other was a 

lower-speed service. NTT East obtained the price authorisation that i) for the high-speed service, the 

retail price was to be JPY 9,000 and the interconnection rate to be JPY 6,328, and ii) for the lower-

speed service, the retail price was to be JPY 5,800 (which was later lowered to JPY 4,500), while the 

interconnection rate was to be JPY 4,906 (which was also later lowered). Then, NTT East sold the 

high-speed service at the price for the lower-speed service (JPY 5,800/4,500), while keeping the 

interconnection charge at the price for high-speed service (JPY 6,328). The users believed that what 

they bought was the lower-speed service, although they were provided the high-speed service. When 

6 There are variety of definitions of the imputation rule. See Colin Blackman and Lara Srivastava (eds.), 

Telecommunications Regulation Handbook: Tenth Anniversary Edition  (The International Bank for 

Reconstruction and Development, The World Bank, InfoDev and The International Telecommunication Union 

2010) 45. 
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the competitors complained and the MIC investigated the situation around 2002 and 2003, NTT East 

justified the situation; they said that the reason was that the demand for a lower-speed service was still 

small and that providing the lower-speed service was actually more costly. The MIC had accepted this 

explanation, and the situation was left largely intact  

The JFTC found that the pricing constituted an unlawful private monopolisation, which is 

prohibited under Art. 3 of the AMA, and the JFTC issued the recommendation to cease the practice in 

December 2003.7 At that time, a recommendation decision system was in place under which the JFTC 

made recommendations concerning the area of the AMA violation, and, if the company accepted the 

recommendations, they became formal cease and desist orders. In the present case, NTT East did not 

accept the decision, and a lengthy hearing procedure began. When the JFTC issued the hearing 

decision and the cease and desist order on 26 March, 2007,8 NTT East appealed to the Tokyo High 
Court and then to the Supreme Court. Both courts supported the JFTC’s findings.9  

Both the anticompetitive exclusionary practice and the resulting effect of establishing, 

maintaining, or enhancing market power in the relevant market must to be established to find private 

monopolisation. In its judgement of 17 December, 2010, the Supreme Court found that an anti-

competitive and exclusionary effect was clear considering NTT East’s market position, its 

competitors’ situation, the nature and background of the practice at issue, and the length of time. In 

doing so, the Supreme Court noted that NTT East effectively evaded the price regulation by 

disguising what they provided as lower-speed services to others. The Supreme Court further found 
that the practice had the effect of maintaining market power in the FTTH service market.  

One of the most important features of the JFTC’s decision and the court judgements was that 

none of them articulated the actual cost that NTT East had to bear for the residential service. This 

implied that the JFTC and the courts did not investigate whether the price set by NTT East was below 

cost. In addition, none of them inquired whether NTT East had forgone the profit that it could have 

gained by providing the interconnection service to its competitors at the authorised interconnection 

rate for the lower-speed service; NTT East’s profits was likely to be greater if they had refused the 

interconnection while providing the service directly to the users and, thus, refusal or inhibiting the 
competitors’ access would be an economically sensible behaviour. 

The lack of fact finding triggered debates among competition law scholars on the 

appropriateness of the decision and judgement. The NTT East case was the first margin squeeze case 

contested under the AMA, and, at the time, no guidelines existed on the decisions and judgements, 

although the US and EU jurisprudence were known to those who were interested in competition law.10 

In contrast, the legal standard for predatory pricing and a unilateral refusal to deal were clear(er). The 

legal standards that applied to those practices were essentially crafted based on the ‘no economic 

7 JFTC, ‘JFTC issues recommendations to Nippon Telegraph and Telephone East Corporation on optical 

broaband communications services, December 4, 2003’, 

<http://www.jftc.go.jp/en/pressreleases /yearly_2003/dec/2003_dec_04_2.files/2003-Dec-04_2.pdf>, accessed 

20 August 2017. 
8 JFTC, NTT East Hearing Decision as of 26 March 2007, 53 Shinketsu-shu 776. 
9 NTT East Case, Tokyo High Court Decision of 29 May 2009, 56-II Shinketsu-shu 262; Supreme Court 

Decision of  of 17 December 2010, 57-II Shinketsu-shu 215. A detailed English-language explanation of the 

facts and the Tokyo High Court Decision is available in Organisation for Economic Co-operation and 

Development (OECD) Directorate for Financial and Enterprise Affairs, Competition Committee, Margin 

Squeeze 2009, Japan, <http://www.oecd.org/regreform/sectors/46048803.pdf>, accessed 20 August 2017. For a 

brief description of the Supreme Court’s judgement in the NTT East Case, see Ping Lin and Hiroshi Oha shi, 

Treatment of Monopolization in Japan and China, in Roger d. Blair and D. Daniel Sokol (eds.), The Oxford 

Handbook of International Economics Vol.II (Oxford University Press 2015) 9.2.4 and 9.2.5.1. 
10 For example, see, Minoru Fujita, Rival Cost Hikiage Riron to Dokkinho / Han Trust hou ni yoru Haitate-teki 

Koi no Kisei [The Theory of Raising Rivals' Costs and the Regulation of Anticompetitive Exclusion under 

Antitrust Laws of the United States], 46(6) The Hokkaido Law Review 1535, 1543 (1996). 
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sense’ test, which states that a particular practice should be regarded as anticompetitive, or 

exclusionary, only where the practice does not make any economic sense unless it excludes or 

disciplines the actual or potential competitor. The lowering of prices is thus never illegal unless the 

price is below cost and thus generating a loss,11 and a unilateral refusal to deal is unlawful only under 

exceptional circumstances, such as where it is aimed solely to exclude competitors.12 Therefore, some 

could argue that the decision and judgement were misguided, because they found neither below-cost 

pricing nor economically senseless practice in what amounted to the refusal to deal. Further, referring 

to the discussion and jurisprudence in the United States,13 it is possible that the margin squeeze 

practice should never have been unlawful under the AMA because it did not satisfy the below-cost 

standard. Major commentators, however, have supported the decision and judgement, noting the 

uniqueness of the situation in which NTT East was placed due to the sector specific regulation. These 

commentators call attention to the fact that NTT East was obliged under the Telecommunication 

Business Act to provide interconnection services to its competitors, and they claim that we cannot 

compare the situation with the ordinal situation wherein such duty to deal with competitors is absent.14 

They then argue that the relevant questions to be asked in this case are (a) whether it should be lawful 

under the AMA to exclude the competitor by way of setting low prices in a retail market where the 

exclusion of competitors by way of refusing interconnection is prohibited under the sector specific 

situation in general and (b) if, in certain circumstances, such practice should be unlawful under the 

AMA, what should be such circumstances.15 Typically, the answer to the first question is negative 

(such practice should be prohibited under the AMA under certain circumstances), and the standard to 

evaluate anti-competitiveness should be whether an equal competitor in the downstream market 

would successfully remain in or enter the downstream market with the dominant company charging 

the price at issue.16 Further, some considered that the JFTC and the courts were right in referring to 

11 The AMA provision ordinarily applied to low pricing requires that the price is substantially lower than the 

cost (AMA Art. 2(6)(iii)), whereas another relevant provision, JFTC Designation of Unfair Trade Practices #6, 

has been interpreted as requiring the price to be lower than the cost by any amount. See Yu-Pack (Parcel) Case 

Tokyo High Court Decision of 28 November 2007, 54 Shinketsu-shu 699. See also JFTC, Guidelines 

Concerning Unjust Low Price Sales under the Antimonopoly Act [hereinafter referred to as ‘Low Price 

Guidelines’], <http://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines.files/unjustlowprice.pdf>, 

accessed 20 August 2017. These all relate to unfair trade practices, which are prohibited under Art. 19 of AMA. 

Art. 3 of AMA (private monopolisation) is also applicable; for this article, too, the price must be lower than the 

cost. See JFTC, The Guidelines for Exclusionary Private Monopolization under the Antimonopoly Act 

[hereinafter referred to as ‘Private Monopolization Guidelines’], Part II.2. 

<http://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines.files/guidelines_exclusionary.pdf>, accessed 20 

august 2017. 
12 Another situation where the violation may be found is where some other illegal action is taken, typically 

resale price maintenance, and the deal is refused in order to coerce the (potential) trading partner to act 

following the said violation. See JFTC, Guidelines Concerning Distribution Systems and Business Practices  Act 

[hereinafter referred to as ‘Distribution Guidelines’], Pt. II, Chap.2, 

<http://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines.files/170616.pdf>, accessed 20 August 2017. 

Note that, although the structure of the guidelines was modified in 2017, the content regarding a single firm’s 

unilateral refusal to deal has not been changed since its first adoption in 1991. Further note that there is neither a 

JFTC guideline nor a court case where the unilateral refusal to deal constitute a violation of the AMA. 
13 Particularly, see Pacific Bell Telephone Co., dba AT&T California, et al. v. linkLine Communications, Inc., et 

al., 555 U.S. 438, 129 S.Ct. 1109 (2009). 
14 Fumio Sensui, 726 Koseitorihiki 74, 78-79 (2011) [Case commentary in Japanese].  
15 Noboru Kawahama, 1419 Jurist 106, 107 (2011) [Case commentary in Japanese]. To the same effect, Fumio 

Sensui, 726 Koseitorihiki 74, 78-79; Junko Shibata, 9 Hogaku Seminar Zokan 255, 257 [Case commentary in 

Japanese]. To the same effect, see also, Hiroko Nakagawa, ‘Price Squeeze to Haijo Koi no Kijun [Price Squeeze 

and the Legal Standards]’, in Competition Law: Contemporary Issues and Future Directions - essays in honor 

of Prof Negishi Akira's Seventieth Birthday (Yuhikaku 2013) 279. 
16 Ibids. For a more reserved view, see, Kuninobu Takeda, 1440 Jurist 252, 253 (2012). (The outcome of the 

judgement may be an increase in NTT East’s retail price, which is contrary to the AMA’s aim to protect the 

interests of the consumer, suggesting that the decision should have focused on the level of NTT East’s 

interconnection charge, rather than on margin squeezing practices.) 
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the authorised interconnection rate as a surrogate of the facility usage cost.17 If this is to be allowed, 

the authorised interconnection rate, JPY 6,328, is the surrogate of network cost, and setting the retail 
price at JPY 5,800/4,500 indeed appears to be below-cost pricing.18 

 After the JFTC’s first intervention in December, 2003, NTT East ceased to provide the high-

speed service to the lower-speed service customers.19 The MIC also published guidelines that set out 

the imputation rules (or stack test), and it decided to go through stack testing periodically.20 The MIC 
publishes the results of the checks.21   

 

B. JFTC Report on Mobile Phone Market (2016) 

The Democratic Party of Japan came into power on 16 September, 2009, and kept it for three years 

and three months. The manifesto of the Democratic Party included the establishment of an 

independent telecom regulator and the introduction of a spectrum auction. None of these changes took 

place, and the Liberal Democratic Party regained power on 16 December, 2012, with Mr Shinzo Abe 
as its party leader and the eventual Prime Minister of Japan.  

 Before and during that period, the JFTC and AMA underwent significant changes. The 

recommendation decision system described above (whereby companies accept recommendations 

before they became formal cease and desist orders) was abolished in 2005, and the JFTC gained the 

power to issue cease and desist orders with immediate effect.22 In the NTT East case, the JFTC had to 

wait until the hearing procedure ended before it issued the cease and desist order; this is no longer the 

case. In 2009, the JFTC also gained the power to impose a civil fine (surcharge) on those who 

committed private monopolisation.23 Despite the increased power of the JFTC, it was not used for 

several years in the telecom sector. 

 The next serious move (that has had a significant impact on the business practices and the 

MIC) was made when the JFTC published the Report, ‘Issues Concerning Competition Policy in the 
Mobile Phone Market’ (hereinafter referred to as ‘JFTC Monile Phone Report’) on 2 August 2016.24 

                                                 
17 Sensui, id at 79. 
18 On the other issues, some support the decision in relation to anti-competitiveness, noting that NTT East 

evaded the MIC’s price regulation (see, e.g., Tetsuya Nagasawa, 738 Koseitorihiki 50, 52; Yasumi Ochi, 1422 

Jurist 131, 133 (2011)), whereas some criticised the JFTC and the Courts, referring to the MIC’s administrative 

guidance based on its imputation rule. Among the commentary on JFTC Hearing Decision, see Daisuke 

Korenaga and Kaoru Okamura, Case commentary in Syuya Hayashi and Yosuke Okada (eds.), Dokusen Kinshi 

Ho no Keizaigaku: Shin Hanketsu no Jirei Bunseki  [Economic Impact of the Antimonopoly Law : Case Studies 

in Recent Court and Tribunal Decisions] (University of Tokyo Press, 2009) 246. 
19 Supreme Court Decision of 17 December 2010, 57-II Shinketsu-shu 215. 
20 MIC, Press Release, ‘Guideline for Conducting Stack Testing of the Relationship between Interconnection 

Charges and User Charges Developed and Released’ (9 July 2007), 

<http://www.soumu.go.jp/main_sosiki/joho_tsusin/eng/Releases/Telecommunications/news070709_2.html>, 

accessed 20 August 2017. 
21 The most recent outcome was published prior to approval for change of interconnection agreements relating 

to the specified telecommunication facilities of NTT East and NTT West on 14 April 2017. See MIC, Press 

release of 2 March 2017 [in Japanese], <http://www.soumu.go.jp/menu_news/s -

news/01kiban03_02000413.html>, accessed 20 August 2017.  
22 JFTC, Press Release ‘The Bill to Amend the Antimonopoly Act Approved’ (20 April 2005), 

<http://www.jftc.go.jp/en/pressreleases/yearly_2005/apr/2005_apr_20.html> accessed 20 August 2017. 
23 JFTC, Press Release ‘Approval of the Bill to Amend the Antimonopoly Act` (3 June 2009), 

<http://www.jftc.go.jp/en/pressreleases/yearly-2009/jun/090603-1.html> accessed 20 August 2017. 
24 Only ontline is available in English at < http://www.jftc.go.jp/en/pressreleases/yearly -

2016/August/160802.html> accessed 20 August 2017. For full report in Japan, see, JFTC, ‘Keitai-denwa shijo 

ni okeru Kyoso Seisaku jo no kadai ni tsuite’, available at 
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 In 2006, the size of the mobile telecommunication market exceeded that of fixed 

telecommunication in Japan.25 Mobile communication and data have become the centres of profit for 

telecom providers. Although users began to enjoy the advanced services, the oligopolistic structure of 

the market has existed for years. According to the JFTC, which regularly monitors the market 

structure across all industries, the mobile telecommunication sector has satisfied the market-structural 

conditions of a ‘monopolistic situation’ as outlined in Art. 2(7)(i) of the AMA since 2004.26 The 

criticism of high prices among users and businesses strengthened to the extent that Prime Minister 

Abe instructed the MIC to articulate measures to lower the price of mobile communication at the 

Council on Economic and Fiscal Policy in September 2015.27 The MIC established a special taskforce 

to consider the issue in October, 2015, and it published the conclusion in December, 2015.28 The 
JFTC report was published eight months after its conclusion.   

 One of the issues with the mobile communication market is the underdevelopment of 

competition between the mobile network operators (MNOs), which own the facilities and networks, 

and the mobile virtual network operators (MVNOs), which do not own them. As of March 2016, three 

MNOs had a 93.1% share of the market (JFTC, 2016). Each MNO has had a similar share for a few 

years (around 25–45%), and the MIC Information Council Report pointed out that the prices of the 
plans offered by the three have become similar.29  

 While the MIC taskforce report promulgated some policy directions relating to the MVNOs 

(and other issues), it was not necessarily clear as to what legal consequence would arise if the MNOs 

engaged in practices contrary to the policy direction. The JFTC report, in contrast, focused mainly on 

                                                 
<http://www.jftc.go.jp/houdou/pressrelease/h28/aug/160802.html> accessed 20 August 2017. The chapter and 

section numbers in the following reference is the one used in Japanese text. 
25 Ministry of Internal Affairs and Communications, ‘2006 White Paper’ ch. 2, sec. 1.1.1. 
26 JFTC Mobile Phone Report, 2(1)(a). The most updated JFTC document detailing the monopolistic situation is 

not available in English. For the version published in 2005, see, JFTC, ‘Guidelines Concerning the 

Interpretation of ‘Specific Business Fields’ as Defined in the Provisions of ‘Monopolistic Situations’, 

<http://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines.files/monopolisticsituations.pdf>, acces sed 20 

August 2017. For the Japanese updated version, see, JFTC, ‘Dokusenteki Jotai no Teigi Kitei no uchi Jigyo 

Bunya ni kansuru Kangae-kata ni tsuite’, 

<http://www.jftc.go.jp/dk/guideline/unyoukijun/dokusentekijotai.html>, accessed 20 August 2017. The ‘market-

structural conditions’ referred to in the main text consist of two requirements: (a) large business sector, which is 

evaluated by the aggregated volume or value exceeding the prescribed amount (JPY 100 billion, at the time of 

writing), and (b) high concentration ratio in the sector, whereby the share of a single enterprise exceeds 50%, or 

two enterprises’ combined share exceeds 75%. If additional conditions that relate to the difficulty of the market 

entrance, prices, and profit are met (Art. 2[7][ii] and [iii]), and thus the existence of the ‘monopolistic situation’ 

is established, the JFTC may take measures to restore competition in the sector, on the condition that the 

measures do not undermine the economy of scale leading to an increase in the expenses required to supply 

goods or services, financial stability, international competitiveness, and so forth (Art. 8-4). The provision has 

never been applied in practice.   
27 Prime Minister of Japan and His Cabinet, Meeting of the Council on Economic and Fiscal Policy of 11 

September 2015, <http://japan.kantei.go.jp/97_abe/actions/201509/11article5.html> accessed 20 August 2017. 

For further background, see, e.g., The Japan Times, Mobile phone fees need reform (23 November 2015), 

<https://www.japantimes.co.jp/opinion/2015/11/23/editorials/mobile -phone-fees-need-reform > accessed 20 

August 2017. 
28 MIC, Development of Policy on Mitigation of Smartphone Charge Burdens and Optimization of Handheld 

Terminal Sales and Request to Mobile Phone Carriers, 

<http://www.soumu.go.jp/main_sosiki/joho_tsusin/eng/Releases/Telecommunications/151218_02.html>, 

accessed 20 August 2017. 
29 MIC, ‘Report from the Information and Communications Council on “Information and Communications 

Policies Expected toward the 2020’s: For Further Dissemination and Development of the World-leading 

Information and Communications Infrastructure”’, 

<http://www.soumu.go.jp/main_sosiki/joho_tsusin/eng/Releases/Telecommunications/141218_04.html> [EN]; 

<http://www.soumu.go.jp/main_content/000328197.pdf> [JP] at 4.1.1, accessed 20 August 2017, recited in 

JFTC Market Phone Report at note 10. 
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the entry into (and competition with) the MVNOs; this was done because entry into the mobile market 

is difficult due to the scarcity of the spectrum (or bandwidth) for mobile communication services and 

because competition between MNOs and MVNOs is important to maintain in the mobile 

communication market.   

 Two practices, both related to pricing, are worth detailing in this chapter. One practice is the 

bundling of communication service and telephone equipment (e.g., smartphones). Another is a price 
discount offered on the condition that the user does not switch service providers. 

 Bundling has taken place in 90% of cases where mobile phones were provided by MNOs.30 

All three of the MNOs conventionally buy phones from manufactures and sell them to mobile shops, 

which then sell them to consumers.31 Typically, the phones are offered at mobile shops together with 

the mobile communication services, and the MNOs offer a discount equivalent to the price of the 

phone for the mobile communication services. As a result of the discount, the phones are effectively 

free—or nearly free.32 As instructed by the MIC, the MNOs offer the users an unbundled option in 

which only the mobile communication service is provided. However, users rarely opt for it. The rest 

are SIM-free smartphones, which are usually sold through MVNOs or directly to consumers. The 
MVNOs’ users tend to buy the mobile communication service and phones separately.33 

 According to the JFTC Report, the practice tends to lead the users to opt for the MNOs’ 

services because obtaining a phone appears to be easier with the MNOs’ contract. In addition, the 

pricing distorts the competition in the phone market, as the buyer’s choice of phone is based on the 

discount from the mobile communication services and not on the price or quality of the phone. The 

practice tends to put SIM free smartphones at a competitive disadvantage, while giving an advantage 
to the phones sold by the MNOs.34   

 The JFTC then stated in its Report that the practice ‘should be reconsidered’ from a 

competition policy standpoint. Furthermore, the JFTC clarified that such a practice may constitute an 
AMA violation if the practice indeed inhibits MVNOs’ entry into the market.35    

 Another conditional pricing concerns the MNOs’ discount provided to users on the condition 

that their contract term is two years, which is renewed automatically. If the user notifies the MNOs of 

their intent to terminate the contract at a specific point after the two-year period, the contract 

terminates; otherwise, termination before two years is only possible on the condition that the user 

pays JPY 9,800 for ‘administrative costs.’ The monthly discount is roughly JPY 1,500. Although the 

non-conditional/non-discount plan is offered by the MNOs, 90% of users opt for the two-year 

contract.36 

 The JFTC stated in the Report that the business operators are generally free to set the contract 

term, including the time period and the terms of termination for the contract. However, it is 

‘inappropriate’ from a competition policy standpoint if the business operator forecloses on the users 

by way of a long-term contract that includes an unfairly expensive termination charge. The JFTC 

went on to state that it is ‘desirable’ to not charge the termination charge, or set the amount at the 

minimum fee necessary, and to clarify and simplify the contract termination procedure. Furthermore, 

the JFTC added that if the JFTC set the discounted rate for the long-term contract and set the 

                                                 
30 JFTC Mobile Phone Report, 4(1)(a). 
31 Id. 2(2). 
32 Id. 
33 Id. 4(1)(a). 
34 Id. 
35 Id. 
36 Id. 4(1)(c). 
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termination rate excessively high to the extent that it makes it difficult for users to switch, the practice 
can be a violation of the AMA.37 

 After the publication of the Report, the MIC decided to hold a study meeting to consider the 

issues relating to MVNOs and conditions to provide mobile phones.38 At the meeting, the JFTC 

Mobile Phone Report was discussed, and, at the end of the meeting, the MIC established new 

guidelines on the conditions to provide mobile communication services and phones, and it revised ‘the 

guidelines for consumer protection rules for the telecommunications business act’ on 10 January 

2017.39 In the first guideline, the practice of bundling services and phones by effectively setting the 

price for the phone at zero yen is addressed, and it is essentially stated that the mobile communication 

operator should decrease the amount of discount offered to the user who signs the service contract, in 

order not to create significant discrimination and give a disadvantage to users who do not buy phones 

relative to users who do, although such discount is allowed if the amount is not in excessive and is 

necessary, for example, to promote smooth inventory adjustment (guidelines sec. 3). The MIC also 

conducted a survey and monitoring regarding how to effectively offer communication services from 

the consumer protection standpoint; based on the outcome, the MIC requested three MNO carriers to 

clearly explain the existence of a service package for which a two-year contract term obligation did 
not exist on 28 June 2017.40  

 

C. JFTC Report on Bundling Discounts (2016) 

The next JFTC activity in the mobile communication sector was the issuance of a report discussing 

bundling discounts (hereinafter referred to as ‘Bundling Report’) on 15 December 2016.41 The report 

was published by a JFTC research unit, the JFTC Competition Policy Research Centre, and is 

advisory in nature. Although there had been wide recognition among competition law scholars and 

policymakers that bundling discounts could create concern under the AMA and should be prohibited 

in certain circumstances,42 and although the JFTC dealt with the mobile communication and service 

bundling practice in its Mobile Phone Report, the Bundling Report was the first document published 
by any part of the JFTC articulating issues and elaborating the analytical framework. 

 The Bundling Report deals with the practice of bundling discounts and how to assess their 

legality under the AMA in general across the sector. Bundling practices observed in the mobile 

sectors were one of the focuses; it is explained that bundling discounts in the telecom sector exist for 
(a) FTTH and mobile communication services and (b) mobile communication service and insurance.43 

                                                 
37 Id. 
38 MIC, Press Release (27 September 2016), ‘Follow-up Meetings on the Conditions of Mobile Services and 

Terminals to be Held’, 

<http://www.soumu.go.jp/main_sosiki/joho_tsusin/eng/Releases/Telecommunications/160927_01.html>, 

accessed 20 August 2017. 
39 The guidelines are available at < http://www.soumu.go.jp/main_content/000457329.pdf > [Japanese], 

accessed 20 August 2017. 
40 MIC, News Release of 28 June 2017, ‘Administrative Guidance on MNO and FTTH Services with 

Consideration of FY2016 Monitoring (Evaluation and Assessment) of Implementation Status of Consumer 

Protection Rules’, 

<http://www.soumu.go.jp/main_sosiki/joho_tsusin/eng/Releases/Telecommunications/170628_2.html>, 

accessed 20 August 2017. 
41 Only the Japanese version is available. The full text of report is available at JFTC, Press Release, 

<http://www.jftc.go.jp/houdou/pressrelease/h28/dec/161214_3.html>,  accessed 20 August 2017. 
42 The articles published prior to the Bundling Report include Daitaro Kishii, ‘“Set Waribiki” to Dokusen Kinshi 

Ho [Bundling Discount and AMA]’, 26 Nextcom 34 (2016 May). 
43 Bundling Report, sec 3. 
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 The Report first clarifies that the bundling discount is a kind of discount, and discounts tend 

to promote competition; thus, bundling should not be regulated lightly. Next, it refers to scholarly 

works that demonstrate that the practice could have an anticompetitive effect, and, referring to the 

report issued by the US Antitrust Modernization Commission (2007),44 it proposes to adopt the 

discount attribution test to assess the anti-competitiveness of bundling practices.45 Under the test, the 

sum total of discounts offered for the bundle is attributed to the product for which the provider does 

not have the market power, and it is considered that the price for that product is effectively set after 

taking into account the imputed discounts. Then, if the effective price is lower than the relevant cost 

standard, the practice is deemed to be anticompetitive on a preliminary basis, because such discounts 

often do not make economic sense unless they result in the exclusion of competitors, and an ‘as-

efficient competitor’ may be excluded from the market as a result.46 The relevant cost is the ordinal 

average avoidable cost (AAC), as in other discount cases evaluated under the AMA,47 although the 

long-run average incremental cost may be the relevant cost where the entry with long-term investment 

is at the stake.48 

 Passing the discount attribution test is not decisive and does not create any presumption of 

illegality.49 The next step is to determine whether the practice has indeed had the effect of excluding 

competitors. The market structure, the length and size of the practice, and the width of the eligible 

customer are considered.50 Further, bundling discounts may be justified on the grounds that they are 
based on cost saving or some other efficiency.51  

 The Bundling Report demonstrates the framework for assessing the anti-competitiveness and 

the exclusionary effect; it does not go further. It is suggested, however, that further assessment is 

necessary to see whether competitor exclusion has a negative impact in the sense that market power is 

established, maintained, or strengthened, or the practice creates such tendency.52 The former is 

required to establish a private monopolisation violation under Art. 3,53 while the latter is generally 

necessary under Art. 19, although such tendency may be presumed for some kinds of designated 
practices.54 

 The Bundling Report suggests that there may be an AMA violation where all the 

requirements described above are not satisfied. In particular, it is noted that a violation may occur 

when pricing is discriminatory and detrimental to consumer welfare, or when less-efficient 

competitors are excluded and a dominant position is maintained as a result. The Bundling Report, 

however, makes it clear that such scenario is not dealt with, and the focus is solely on the scenario 
where as-efficient competitors are excluded and competitive harm is caused through the exclusion. 

                                                 
44 Antitrust Modernization Commission, Report and Recommendations (April 2007) I.C.3.C.1 . 
45 Bundling Report, sec 4(2). 
46 Id, sec 4(1). 
47 Low Price Guidelines, n3 and accompanying text. 
48 Id, sec 4(3). 
49 Id, sec (2). 
50 Id. 
51 Id, n 9 and accompanying text. 
52 Id, n 2 and its accompanying text. 
53 NTT East Case Supreme Court Decision of  17 December 2010, 57-II Shinketsu-shu 215; Araigumi Case 

Supreme Court Decision of 20 February 2012, 58-II Shinketsu-shu 148; JASRAC Supreme Court Decision of  

of 28 April 2015, 62 Shinketsu-shu 397; Toho/Shin-Toho Case Tokyo High Court Decision of 7 December 

1953, 6(13) Ko-Min-shu 868. 
54 Such tendency is presumed under Art. 2(9)(iii), which stipulates below-AAC pricing which lasts long term 

and is likely to make the other enterprise’s business activity difficult, constituting an unfair trade practice and 

thus violating Art. 19 unless there is justification for the practice.    
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 Recently, the MIC announced its intention to conduct an examination of bundling practices in 

the telecom market.55 Some sources point out that sales of independent internet service providers 

(ISPs) started eroding due to the bundling discount offered by MNOs for mobile communication and 

optical fibre internet service packages,56 and the MIC’s move is attracting attention. Although it is not 

clear if the JFTC Bundling Report has any impact on the MIC, two members of an expert group 

involved in the MIC examination are in fact members of JFTC’s CPRC study group, which published 

the Report,57 and it is likely that the JFTC’s Report will have some impact in the process of the MIC’s 
examination. 

 

II Analysis 

A. Multi-layered regulations and their dynamics 

The regulations conducted under the Telecommunication Business Act do not negate the application 

of the AMA. Generally speaking, it is considered that, unless the government or legislation compel or 

specifically authorise an enterprise to take a particular practice, the practices taken by the enterprises 

may come under the AMA’s scrutiny.58 Indeed, the MIC authorises or obtains notifications relating to 

price both for interconnection and user (retail) services and, thus, pricing practices referred to in the 

JFTC mobile market and bundling discount reports are under the MIC’s control. In the case of NTT 

East, the MIC investigated the case ahead of the JFTC and then decided not to take any measures 

against NTT East. It is worth noting that the JFTC made it clear that price-related practices may still 
constitute AMA violations. 

 The multi-layered regulatory system, one layer instituted by the MIC and another by the 

JFTC, seems to create a positive feedback loop to ensure competition; the MIC establishes the basic 

regulatory regime, the JFTC complements its regulatory function either by filling the gap or providing 

the analytical and theoretical framework to which the MIC can refer. The MIC indeed examines and 

enforces the JFTC’s authorities. It is worth noting that such a development occurred even where the 

JFTC does not have any authority to advise or force other governmental agencies (including the MIC) 

to take any measures. The other agency (the MIC in this context) could simply disregard what the 

JFTC says, but the MIC seems to be largely in line with the JFTC regarding the issues discussed in 
this chapter.  

 Having given the positive view regarding the relationship and dynamics between the 

AMA/JFTC and Telecom regulation/MIC, some reservation and future direction should be indicated 

regarding the relationship and the role of the AMA/JFTC in regulated industries in general. First, the 

telecom sector and its regulator, the MIC, are unique in that the value of competition is largely 

accepted by those involved. Such a recognition is exemplified by the existence of periodical market 

review and examination, in which competition law scholars are involved, as are the telecom business 

dispute resolution system (which has been rationally operated by independent academics) and 

                                                 
55 At the MIC ‘Denki Tsushin Shijo Kensho Kaigi (Meeting for Telecommunications Market Validation) 

[hereinafter referred to as Kensho-Meeting’]’ 4th meeting held on 31 Mary 2017. The distributed materials 

(Japanese only) are available at 

<http://www.soumu.go.jp/main_sosiki/kenkyu/denkitsushin_shijo/02kiban02_04000311.html>. 
56 See, e.g., ‘Keitai Denwa no Kasen ga Hikari Kaisen Shijo ni Hakyu? [Oligopoly in the mobile phone market 

infects and spreads to optical line market?]’, Nikkei Communications (July 2017) p 54. 
57 MIC, On Kensho-Meeting, <http://www.soumu.go.jp/main_content/000418793.pdf> (Japanese only) 

accessed 20 August 2017; Bundling Report  pp. 33. 
58 Harry First and Tadashi Shiraishi, Japan: The Competition Law System and the Country's Norms, in Eleanor 

M Fox and Michael J Trebilcock (eds), The Design of Competition Law Institutions: Global Norms, Local 

Choices (OUP 2013) 239-40. 



11 

practitioners, including competition law and policy scholars.59 The MIC and JFTC have also been 

issuing Telecom Guidelines. Not every business sector and not all regulators operate the same way, 

and there have been some instances where the JFTC’s reports and recommendations had no, or little, 

impact on regulations and business practices.60 In the telecom sector, too, there is no guarantee that 

the competition policy would ever have been marginalised by the MIC, and, even as of now, the 

policies and measures taken by the MIC are not always consistent with those of the AMA/JFTC.61 

Considering these (potential) limits of the AMA and the JFTC under the current regime, the JFTC 

should be given the formal authority to conduct sector inquiry, in the process of which the JFTC could 

make recommendations relating to anticompetitive business practices, regulations, and regulatory 

measures taken by other governmental institutes, and that authority should be accompanied by the 

obligation at the side of businesses and regulatory bodies to examine whether any corrective measures 
are necessary and publish the outcome in writing.62 

 Second, the multi-layered regulatory system may entail the risk of creating uncertainty and 

situations where multiple governmental bodies initiate their policies in a contradictory manner. From 

that standpoint, it should be noted that the JFTC’s intervention did not result in the imposition of any 

financial civil penalty upon NTT East, because issuing a cease and desist order was all that the JFTC 

could do when it found the private monopolisation violation. Currently, the situation is different, and 

the JFTC is legally obliged to order the payment of a penalty in such a case. Concern about 

uncertainty and lack of predictability might be greater under the current AMA regulatory regime. This 

should be another reason for the introduction of the JFTC sector inquiry system, as above, because 

this would enable regulators to ensure both the effectiveness of the JFTC’s initiatives and their 
legality. 

 Third, although the post-JFTC development explained in the previous chapter might look all 

positive, a closer look raises some questions as to whether measures taken by the MIC were in fact 

consistent with the competition policy and the aim of AMA. For example, in relation to the discount 

of terminal equipment, the MIC clarified that, unless justified for a reason such as inventory 

clearance, there should be no substantial discount on communication service charges by reduction of 

the cost of terminal equipment or mobile phones. The policy was presented based on the non-

discrimination rationale and not on the competition policy rationale. The JFTC might not have 

expected the MIC’s responses. More importantly, the MIC’s policy, which categorically regulates 

discounting practices without referring to any exclusionary effect, might be inconsistent with the aim 

of the AMA. In general terms, some discount may be efficient and even competitive, although it is yet 

to be seen whether the MIC’s approaches have the effect of promoting competition in the mobile 
communication sector. 

 

B. The JFTC’s choice of law enforcing tools 

                                                 
59 About the system, see MIC, Telecommunications Dispute Settlement Commission 

<http://www.soumu.go.jp/main_sosiki/hunso/english/index.html> accessed 20 August 2017. 
60 In its annual report, the JFTC describes advocacy and other activities conducted during the previous year. 

Although their impact is not necessary explained in the report, readers can get an idea to what extent they 

worked by tracing the issues over time. The annual report is available at 

<http://www.jftc.go.jp/soshiki/nenpou/> [Japanese] or at 

<http://www.jftc.go.jp/en/about_jftc/annual_reports/index.html> [English, outline only].  
61 Kishii points out that, even where the phrase ‘(fair) completion’ is used, the actual meaning intended by the 

MIC may differ from the phrase used under the AMA. Kishii and Torii (n 5) 422-426. 
62 However, such requirement does exist under the Act on Elimination and Prevention of Involvement in Bid 

Rigging, etc. and Punishments for Acts by Employees that Harm Fairness of Bidding, etc ., and the JFTC’s 

power to issue the recommendation is restricted where the enterprise’s AMA violation is specifically found. 
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As with other competition authorities in other jurisdictions, the JFTC has several tools it can use to 

implement its policy objectives. These tools include public enforcement with or without civil 

penalties, giving administrative guidance and warning, and issuing guidelines or guidance (e.g.,  

reports). There is no commitment procedure in Japan as of the time of writing, but civil penalty never 

results from the AMA’s certain provisions (e.g., art 2(9)(iv)); where the provisions are applied, the 

addressees tend to not appeal but rather accept the cease and desist order to avoid the time and legal 

costs involved in appealing. Thus, the provisions effectively function as a commitment procedure in 
that they allow the JFTC to quickly fix identified issues. 

 With regard to the choice of enforcement tools, two or three features stand out from recent 

JFTC activities in the telecom sector. First, the JFTC has never fined the dominant telecom company. 

Second the JFTC often express its views concerning, not only what practices may constitute an AMA 

violation in what circumstances, but also what practices are favoured to promote competition. The 

JFTC Mobile Phone Report exemplifies this; readers find sentences explaining, in the JFTC’s view, 

what practices are desirable, what practices are inappropriate from the competition policy standpoint, 

what practices should be reconsidered, and so forth (emphasis added). These expressions are used, not 

only in the JFTC Mobile Phone Report, but often in JFTC guidelines dealing with regulated 

industries. In fact, the whole of part III of the Telecom Guidelines sets out ‘desirable practices … in 
view of promoting further competition’. 

 The first feature of the JTFC’s recent enforcement approach, namely the tendency not to issue 

fines, has pros and cons. Some may argue that this forward-looking approach is advisable because the 

JFTC tends to bear fewer cost and resource burdens and because companies are not penalised for 

practices that the MIC appears to have approved (or, at least, that the MIC has not taken any measure 

against) and that thus has been deemed lawful. Others may argue that the JFTC’s lenient attitude will 

create under-deterrence and discourage the dominant company from self-assessing after an assessment 

result. Although it is difficult to evaluate which argument is more convincing, it is worth noting that, 

recently, the JFTC has almost always opted for the non-fining measure, whether or not a regulatory 

body exists for the other sector involved in the relevant businesses, when it comes to unilateral 

conducts and vertical restrictions in general.63 There is increasing discontent with and criticism 
against such an attitude, particularly among law scholars.  

 Concerning the second feature, namely the clarification of favoured practices in reports and 

guidelines, one is led to wonder what legal status such statements could have. Clearly, the statements 

do not imply that an enterprise would commit an AMA violation by not following the favoured 

practices; the reports and guidelines clearly state that this is not the case. However, neither should the 

favoured practices be considered safe harbours. The descriptions of the practices are too abstract to 

see them as safe harbours, and the JFTC does not give any assurance that an enterprise acting as 

suggested will generally commit no violation. In another context, the JFTC clearly gives such 

assurance in the generally applicable guidelines64 and individually through the business practice 
consultation system.65 

 Description of ‘desirable’ practices may be understood as the JFTC’s attempts to influence 

the dominant companies by creating default practices. The JFTC may also be trying to give some 

policy direction to the sector-specific regulatory bodies. In addition, guidelines signal to new entrants 

                                                 
63 Makoto Kurita, ‘Title of the article (TBA)’, 38 The Annual of the Japanese Association of Economic Law 

[Page (TBA)] (2017). 
64 See, e.g.,  JFTC Distribution Guidelines, Pt I.3 (4); Guidelines for the Use of Intellectual Property under the 

Antimonopoly Act, Pt 2(5). 
65 See JFTC, Prior Consultation System for Activities of Business 

<http://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines.files/priorconsultationsystem.pdf> accessed 20 

August 2017. 
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or other interested parties that they should raise a concern to the JFTC if a dominant company is 

acting differently; this should facilitate the violation detection on the side of the JFTC. If these are the 

intended goals of clarifying ‘desirable’ practices, their publication seems to be unproblematic. 

However, their effectiveness is a different issue. There is ample reason to consider that dominant 

companies are not taking the ‘desirable practices’ as suggested by the JFTC. For example, the 

complaints raised by competitors to the MIC often indicate that incumbent companies are not as 

acting as suggested by the JFTC. As for aiding detection by raising awareness, it is sufficient to point 

out that the issues raised by competitors rarely result in any action from the JFTC.66 The goal of 

influencing other regulatory bodies appears to be more successful; the MIC tends to listen, although 
this need not always be the case (as noted above). 

 

 

 

 

C. The application of the AMA in the telecom sector 

Despite the seemingly far-reaching policy statement and guidance provided in the JFTC reports, the 

JFTC faces significant difficulty in establishing that a particular practice at issue indeed has an 

exclusionary, as well as a negative competitive, effect in the relevant market. As noted above, these 

are the prerequisites for the JFTC to take formal measures against an enterprise. Where the practice 

relates to pricing, measuring the relevant cost further complicates the JFTC’s law enforcement effort. 
Let us consider each of these difficulties in detail.  

 As indicated in the previous section, ‘negative impact’ has been understood, in Art. 3, as 

establishing, maintaining, or strengthening market power in some relevant market and, in Art. 19, as 

the tendency to bring about such outcomes. Such an effect is presumed for hard-core cartels (e.g., bid 

riggings)67 and resale price maintenance,68 but not for the other types of vertical restrictions and 

unilateral conduct. Under the current JFTC practices, the JFTC does not take any measure against 

exploitation of the consumer and discriminatory practices unless the practices also have an 

exclusionary effect and significant impact over the market.69 Tying, reckless interference with a 

competitor’s business transactions by physical force, business slander, and other such practices may 

be regulated because they are unfair methods of competition and are not based on the market power 

consideration. Still, the JFTC and plaintiffs must establish that the practice hinders the competitor’s 

businesses; simply demonstrating the existence of bundling practices is insufficient, even when the 

practice is used by a dominant company. The justifications of efficiency and procompetitive effect are 

always possible for any sort of practice (with the exception of hard-core cartels, for which submitting 

the justification argument is allowed but has never been accepted). As mentioned above, appertaining 

                                                 
66 The JFTC has discretion as to whether it takes any measure at all. It is only obliged to inform the 

informant/complainant if any measure has been taken or has not been taken. There have been no reported cases 

where the court found that the JFTC misused its discretion by not taking any measure, which includes any 

inspective measure. 
67 Araigumi Case Supreme Court Decision of 20 February 2012, 58-II Shinketsu-shu 148. 
68 Wakodo Case Supreme Court Decision of 10 July 1975, 29(6) Min-shu 888; Hamanaka Case Tokyo High 

Court Decision of 22 April 2011, 58-II Shinketsu-shu 1. 
69  Although the provision that prohibits the abuse of superior bargaining positions is arguably applicable to 

exploitative abuse, the provision has  never been used that way. The JFTC and academic commentators are very 

cautious not to turn the JFTC into a price regulator. Similarly, although discriminatory pricing and activities 

regulated as unfair trade practices appear to have wide coverage, modern interpretation and enforcement policies 

do not support such application, and the standard to assess the illegality of discriminatory practices is the same 

as the refusal to deal or the price discount. 
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to price-related practices (which may include margin-squeeze, bundling, and conditional pricing), the 

JFTC and the plaintiff may be required to establish the relation between the price and relevant costs 

borne by the dominant company. This requirement can make any law enforcement effort, either by the 

JFTC or a private party, impossible. 

 Although these obstacles exist in every economic sector, they are more serious in the telecom 

sector, particularly with regard to mobile communication. Bundling discounts are an example of this. 

The discount attribution test proposed in the Bundling Discount Report is easier to satisfy relative to 

the general below-cost test, which is applied to predatory pricing in general and under which the total 

package price needs to be lower than the cost. Still, even under the discount attribution test, the cost 

calculation is necessary, and calculating the cost for telecommunication service is difficult. Further, 

even if it is calculated, it would be rare for the price to be below the average valuable cost. The price 

might be below the AAC, which is the relevant cost according to the JFTC Low Price Guidelines and 

the JFTC Bundling Discount Report. However, in the process of calculating the AAC, or ‘the average 

of product-specific fixed costs and variable costs that could have been avoided if the price cutter had 

not produced extra output’70, it is necessary to identify what would constitute ‘extra output’ produced 

solely to exclude the competitor; such identification and assessment of the associated cost is difficult. 

Additionally, there is always space for the dominant company to argue that the practice is 
implemented, not for exclusion, but for its long-term business strategy.  

 Assessing the cost incurred by telecom carriers to offer bundling discounts for mobile phones 

and mobile communication service packages may be easier than making the assessment for two 

different kinds of communication services (e.g., mobile and FTTH services), because mobile shops 

purchase communication services and phones at wholesale prices and resell them to users. The cost of 

the communication and the phone are both clear. The same should apply to mobile operators’ direct 

sales; mobile phones are at least procured from the manufacturer, so, if the mobile phone market is the 

competitive market and the discount is attributed to the price of the phone, the discount attribution test 

may be easily satisfied.71 The JFTC and the plaintiff, however, must further demonstrate that the 

discount has an exclusionary effect and an anticompetitive effect that maintains or strengthens the 

dominant firm’s market power (or such a tendency). It is not an easy task to establish the exclusionary 

effect; to do this, the plaintiff must demonstrate that users choose phones owing to the discount and 

not based on the phones’ own merit. For the sake of argument, let us assume that the plaintiff 

succeeds in establishing this. The next step is to demonstrate that competition in the mobile phone 

market is lessened. One wonders who could establish such an effect in the mobile phone market, 

which has been competitive and is becoming increasingly so. Regarding Apple’s iPhone, which has 

been very popular and has a large market share in Japan,72 it may be possible to argue that the mobile 

phone is not competitive because communication operators dealing only with Apple iPhones restrict 

competition in the phone market. However, considering how quickly Android has caught up, eroding 

the market share of the iPhone, the chance of successfully submitting such an argument seems low. 

 What about conditional discounts offered for long-term contracts? Assessing whether or not 

the price difference between short-term and long-term contracts is reasonable, considering the cost 

necessary to provide these services, may be easier than assessing the reasonableness of the discount 

provided for service bundling. In the former case, JFTC or the plaintiff would need to assess whether 

the price difference is justifiable on the grounds of saving on administrative costs. Still, the 

exclusionary effect and the anticompetitive effect (in the sense of a market-power maintaining effect) 

would remain to be proven. To begin, the mobile market is not monopolistic; none of the mobile 

                                                 
70 Low Price Guidelines n 3. 
71 For the attribution method, see I(c) above.  
72 See, e.g., The Japan Times, Apple’s iPhone remains Japan’s smartphone king but innovation seen on the wane 

(29 June 2017) <https://www.japantimes.co.jp/news/2017/06/29/business/tech/apples -iphone-remains-japans-

smartphone-king-innovation-seen-wane> accessed 24 August 2017. 
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operators is dominant in isolation. In addition, all three major mobile operators offer term-conditional 

discounts; attributing any effect to a certain operator would, therefore, not be easy.73 Furthermore, 

there is good reason to suspect that the discount does not have any exclusionary effect; the MVNOs’ 

service price is low enough to justify users switching from the MNOs’ service to MVNOs’ by paying 

the price differences or penalties. It might only be the users’ inertia that holds them to the MNOs’ 
contracts, in which case there is nothing to blame the MNOs for. 

 These difficulties might explain the rarity of AMA enforcement cases in the telecom sector. 

This would also explain, at least partly, why the JFTC outlines ‘desirable practices’ rather than 

‘prohibited practices’; practices that actually violate the AMA are hard to identify and even harder to 

firmly establish. This leads to the next question: what about margin squeeze (such as that seen in the 

NTT East case)? The answer hinges upon the price/cost estimate seemingly employed in the NTT 

East case. As explained earlier, the courts did not refer to the actual cost; they only looked at the 

authorised interconnection price level and the retail service price. It is doubtful whether this method 

could be employed in future. The MIC nowadays monitors both interconnection charges and retail 

prices using the stack test (or imputation rules), so margin squeeze will be difficult to identify as long 

as the JFTC relies on the MIC’s evaluation of costs and prices. Unless the dominant company 

employs a regulation evasion strategy, as in the NTT East case, the interconnection price would 
appear to almost always be lower than the retail price. 

 Arguably, the JFTC creates these difficulties on its own. It is the JFTC’s current law 

enforcement practice to establish significant impact over the market via maintaining market power (or 

such tendency). In fact, this is not necessarily what the language of the AMA requires. Under Art. 3, 

statutory language requires ‘a substantial restraint of competition in any particular field of trade’ 

(Arts. 2[v] and 2[iv]).74 However, Art. 19, which requires ‘tend[ency] to impede fair competition’ 

only, has been interpreted to mean that such tendency exists wherever unfair methods of competition 

are employed or the fundamentals of free competition undermined.75 Because of the statutory 

language used in the relevant provision relating to Art. 19, a certain degree of exclusionary effect may 

be still necessary to establish a violation,76 but showing exclusionary effect alone should be far and 

away easier than establishing both the exclusionary effect and the impact relating to market power in 

the relevant market. Conditional pricing and bundling discount strategies are often employed to 

facilitate price discrimination, and if the JFTC intends to enforce the AMA more actively in the 

telecom sector, the JFTC may assert that such practices exist to further price discrimination and also 

have an exclusionary effect, thus constituting an unfair method of competition. Further, the abuse of 
superior bargaining position may be applied to the exploitation of consumers.  

 The JFTC’s self-restraining attitude appears to lessen its relevance in the telecom market and 

might lead to a situation where the JFTC plays only an advisory role, having lost the real teeth that 

                                                 
73 The JFTC has been taking the view that the exclusionary effect is more likely where certain exclusionary 

practices are taken in parallel. See, e.g., JFTC Distribution Guidelines, Pt I.3(2)(a). There has been no case, 

however, where the exclusionary and anticompetitive effects were indeed established for the parallel behaviours. 

Additionally, shared dominance has never been found in Japan where there is not agreement among the 

violators. 
74 This has been interpreted as referring to establishment, maintenance, or enhancement of market power in the 

relevant market. See supra note 53 and its accompanying text. 
75 Dokusenkinshi ho kenkyu kai [The AMA study group], Hukosei na Torihiki Hoho ni Kansuru Kihon teki na 

Kangaekata [Report on the Basic Principles in Relation to Unfair Trade Practices]  (8 July 1982). For the 

current widely accepted interpretation, see, Sensui, Fumio, Kihon Gainen [Basic Concepts], in Takaji Kanai, 

Noboru Kawahama and Fumio Sensui (eds), Dokusenkinshi Ho [Antimonopoly Law] , 5th ed. (Koubundou 2015)  

pp. 31-32; Noboru Kawahama, Fukosei na Torihiki Hoho [Unfair trade pratcices], in ibid, pp 263-66; Akira 

Negishi and Masayuki Funada, Dokusen Kinshi Ho Gaisetsu [Japanese Antitrust Law] . 5th ed. (Yuhikaku 2015) 

pp 182-85. 
76 For example, see, Arts. 2(9)(ii) and 2(9)(iii) and JFTC Designation of Unfair Trade Practices #6, #11 and #14.   
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compel the dominant company to behave better. As always, however, active enforcement of the AMA 

against unilateral exclusionary or exploitative practices entails the risk of cooling competition and 

investment. For that reason, the JFTC’s careful approach finds it supporters. The telecommunication 

sector tended to be different when it was a newly liberalised market and the dominant position was 

derived from its history of being a statutory monopoly long supported by the government as such. 

This unique configuration has been gradually eroded since competition was first introduced to the 

telecom sector in 1985. Thus, it is obviously necessary to promote and incentivise procompetitive 

activity and investments in the telecom sector. In the end, the fundamental difficulty for those who 

mind the competition in telecom sector is unique neither to Japan nor to the telecom sector; we cannot 

be entirely certain whether the active enforcement of the AMA against unilateral conduct by the 

dominant company serves the ultimate aim of the AMA, which is to ‘promote the democratic and 
wholesome development of the national economy’ (Art. 1).  

 




