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ABSTRACT 

The bill to amend the Japanese Antimonopoly Act (AMA) finally passed the Diet on 19 

March 2019. The amendments will increase the amount of the administrative fine, called a 

surcharge. This low surcharge is routinely criticised. Despite several changes made to the 

current system, the surcharge is likely to remain low in comparison with similar international 

levies, which could indicate a lack of political will to combat cartels in Japan. This article 

challenges this view and argues that the long-standing rationale behind the surcharge 

system—disgorgement—is reflected in the surcharge level. We argue that the distinguishing 

features of the Japanese fining system are this fidelity to disgorgement rather than deterrence, 

and the coexistence of the administrative surcharge and the criminal fine, both of which the 

government can impose on the same company for the same activity. We are sceptical of 

deterrence theory, which underpins the enforcement approach of many leading competition 

law jurisdictions elsewhere, and contend that the Japanese approach could help keep its fining 

system legitimate and effective. After emphasising the importance of legitimacy of cartel 

fining system, the article explores overlooked aspects of the Japanese fining system. It then 

points out that further reforms are still necessary, particularly as a significant challenge 

looms: how Japan will be able to keep its dual system given that deterrence theory is the 

global norm.  

  



3 

 

I. Introduction 

The bill to amend the Japanese Antimonopoly Act (AMA)1 finally passed the Diet on 19 

March 2019 and will enter force within one and a half years.2 The amendments will increase 

the level of an administrative fine, called a ‘surcharge’ (kachockin) in Japan,3 as well as 

enhance the effectiveness of the leniency system. The low level of surcharges combined with 

an extremely permissive leniency system under which the applicants are easily and almost 

automatically given immunity or a reduction in fines by the competition authority, Japan Fair 

Trade Commission (JFTC), have sparked increased criticism. The JFTC enforcement record 

is certainly not impressive, especially concerning the fines imposed, when judged against 

traditional international benchmarks. The international media rarely covers JFTC activities, 

and even Japanese companies appear more concerned about foreign competition authorities 

than the JFTC and the potential risk of violating the AMA in their own country.4  

 

To a certain extent, the 2019 AMA amendments address this criticism. Yet, the fact that the 

JFTC did not fully endorse the rather modest reform proposals made in the JFTC Study 

Group Report in 20175 and that its previous attempt to pass the bill failed may indicate 

 
1 Shiteki dokusen no kinshi oyobi kosei torihiki no kakuho ni kansuru horitsu (Dokusen kinshi ho) [Act on 

Prohibition of Private Monopolization and Maintenance of Fair Trade (Antimonopoly Act] [AMA], Act No 54 

of 1947, as last amended by Act No 108 of 2016. 
2 Shiteki dokusen no kinshi oyobi kosei torihiki no kakuho ni kansuru horitsu no kakuho ni kansuru horitsu no 

ichibu wo kaisei suru horitsu [The law partially amending the AMA], Act No 45 of 2019. While the amendment 

also alters the leniency system, this is given only cursory attention in this article. 
3 The JFTC and the Japanese government use ‘surcharge’ when referring to kachockin in English-language 

documents. See eg OECD Directorate for Financial and Enterprise Affairs Competition Committee, ‘Note by 

Japan’ (17 May 2018) 2 <https://one.oecd.org/document/DAF/COMP/WP3/WD(2018)6/en/pdf>; JFTC, ‘Act on 

Prohibition of Private Monopolization and Maintenance of Fair Trade’ 

<https://www.jftc.go.jp/en/legislation_gls/amended_ama09/index.html>[English Translation] 8.  
4 Interviews at the Ministry of International Trade and Industry and anonymous competition law practitioners, 

businesses, company law and law of sociology professor in Japan (Tokyo and Osaka, 21–3 April 2017). 
5 Dokusen kinshi ho kenkyu kai [The JFTC Study Group on the Antimonopoly Act], Dokusen kinshi ho kenkyu 

kai hokoku sho hokoku sho [JFTC Study Group Report] (April 2017) 

<https://www.jftc.go.jp/en/pressreleases/yearly-2017/April/170425_files/170425-3.pdf> accessed 28 August 

2018. English translation is available at <https://www.jftc.go.jp/en/pressreleases/yearly-

2017/April/170425_files/170425-3.pdf> accessed 28 August 2018. 

https://one.oecd.org/document/DAF/COMP/WP3/WD(2018)6/en/pdf
https://www.jftc.go.jp/en/legislation_gls/amended_ama09/index.html
https://www.jftc.go.jp/en/pressreleases/yearly-2017/April/170425_files/170425-3.pdf
https://www.jftc.go.jp/en/pressreleases/yearly-2017/April/170425_files/170425-3.pdf
https://www.jftc.go.jp/en/pressreleases/yearly-2017/April/170425_files/170425-3.pdf
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possible difficulties implementing a severe sanctions and enforcement regime in Japan. 

Furthermore, as detailed below, the level of surcharge is likely to remain low by international 

standards, even after the amendments. These phenomena could suggest that both the JFTC 

and the Japanese citizens are unwilling to make their cartel regulation sufficiently effective. 

 

The article challenges such views and demonstrates the true nature of the fining system. In 

particular, it explores the role of the surcharge system, one that international observers often 

misunderstand, leading them to reach a premature conclusion. It argues that the rationale of 

the surcharge system—disgorgement— is what set the upper limit on the surcharge. Whereas 

the deterrence theory informs many norms and benchmarks globally, set against such an 

approach the unique features of the enforcement regime in Japan are evident. Another 

overlooked characteristic is the coexistence of the administrative surcharges and the criminal 

fining system, both of which can be imposed on the same company for the same activities. 

Legal systems are often creatures of history, culture, and societal norms; such norms also 

explain the dual system and the fidelity of the surcharge systems to the disgorgement 

rationale. As many cast serious doubt on the deterrence theory and its severe sanctions, 

explaining its rational may cause them to view the Japanese approach more positively. 

 

This article revisits the Japanese enforcement system and reflects on the merit of its 

distinctive features, devoid of preconceived notions of what successful enforcement looks 

like. First, we briefly review the Japanese fining system and its reform process focusing on its 

underpinning theories. We then discuss the problems and limitations of deterrence theory and 

analyse the Japanese fining system in light of these reflections. We argue that such a dual 

system has the potential to make the cartel regulation regime more effective while keeping its 

legitimacy and connectedness to social norms. We conclude by outlining the several 
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necessary reforms and the challenges the dual system faces given that the deterrence theory 

dominates the discourse in antitrust policy and literature. 

 

II. The fining system and its reforms in Japan 

The AMA has a dual pecuniary sanction system: criminal6 and administrative.7 Both are 

applicable to a company (corporate or legal person).8 The administrative fine, or surcharge, is 

calculated by multiplying up to a 3-year turnover of the sales affected by the cartel activities 

by 10%.9 The maximum duration, three years, is the three-year cap. The JFTC is obligated to 

impose a surcharge for any cartel violations.10 At its discretion, the JFTC can also file 

criminal charges to the public prosecutor.11 The public prosecutor may initiate the case in 

court, which may result in criminal sanctions12; these may be imposed on both individuals 

and corporations.13 The maximum fine for a company is JPY 500 million.14 

 

The level of the surcharge is significantly lower in comparison to other jurisdictions, 

especially the European Union and the United States (Figure 1). 

 

 
6 AMA Arts 89 and 95. 
7 AMA Art 7-2(1). 
8 AMA Art 7-2(19). ‘[I]f a final and binding decision on the same case sentences the relevant enterprise to a 

fine . . . the JFTC is to deduct from the relevant [surcharge] amount the amount equivalent to one-half of the 

amount of the relevant fine’. 
9 AMA Art 7-2(1). Different rates may apply in relation to small and medium-sized enterprises and companies 

engaged in retail or wholesale businesses.  
10 ibid. 
11 AMA Art 74(1) requires the JFTC to file an accusation with the public prosecutor where it finds that a 

criminal offense has taken place.(emphasis added) This provision has been interpreted to  to mean the JFTC can 

exercise discretion over whether they wish to file.  
12 AMA Art 96(1). 
13 AMA Art 95. 
14 AMA Art 95(1). 
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Figure 1. Level of Fines: International Comparison 15  

 

To strengthen the effectiveness of the AMA the increase in the surcharge appeared necessary. 

A growing consensus also suggested the current leniency system did not sufficiently assist 

the JFTC in collecting evidence, establishing infringement and securing cooperation from 

applicants.  

 

In 2017, the JFTC issued a Study Group Report, which proposed an increase in the level of 

surcharge by means of abolishing or prolonging the three-year cap by which the base 

turnover is calculated, thus increasing the amount of turnover. It also recommended the 

leniency applicants be subject to a duty to fully cooperate, and that the JFTC should have the 

power to change the multiplier in calculating the surcharge, taking into account the value of 

the evidence.16 More fundamentally, the report emphasised that the aim of the surcharge 

system is to deter, rather than disgorge, and insisted the amount of the surcharge should be 

 
15 JFTC Study Group (n 5) Annex 19 (trs Wakui & Galloway). 
16 ibid 5. 
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more than ill-gotten gains.17 It further stated the surcharge calculation formula should be 

based on expected gain rather than actual gain.18 

 

Since its implementation, the surcharge system has largely conformed to its original 

intention, disgorgement. In 1947, under pressure from the United States, Japan enacted the 

AMA; at the time, it included only criminal fines.19 It was not until 1977 that the government 

introduced the administrative surcharge system.20 This chronology is significant as it 

highlights that Japan did not introduce criminal sanctions to provide a supplementary 

deterrent value, unlike many competition regimes. Instead, country first used criminal fines 

as a deterrence measure. There have been also mechanisms for private redress, which were 

rarely used due to the time and cost necessary to pursue damages.21 Initially disgorgement 

was the sole aim of the surcharge system.22 

 

 
17 ibid 10. 
18 ibid 15–6. 
19 Fumio Sensui and Nobufumi Nishimura, ‘Gensi dokusen kinshi ho no seitei katei to genko ho heno shisa - 

koutorii no sosiki, shiho seido, songai baisho, keiji seido’ [The Enactment Process of the Original Anti-

Monopoly Act and its Implications to the Current Act—JFTC’s Organisation, Judicial System, Compensation 

for Damages and Criminal System] CR04-08, Competition Policy Research Centre (28 November 2008) 285–

306 <https://www.jftc.go.jp/cprc/reports/index_files/cr-0408.pdf>. 
20 Shiteki dokusen no kinshi oyobi kosei torihiki no kakuho ni kansuru horitsu no kakuho ni kansuru horitsu no 

ichibu wo kaisei suru horitsu [The law partially amending the AMA], Act No 63 of 1977. 
21 Once the JFTC establishes a violation occurred, a private party can sue for damages under Art 25. The 

plaintiff does not need to demonstrate either wilfulness or negligence, one of which is ordinarily required to 

recover damages. AMA Art 25(2). Alternatively, a private party can sue for damages under Article 709 of the 

Civil Code. Minpo [Civil Code], Law No 89, as last amended by Act No 44 of 2017. Here, the plaintiff must 

show wilfulness or negligence. A private party can also sue to nullify contract provisions and other actions that 

violate the AMA under Article 90 of the Civil Code. Plaintiffs use these provisions rarely, as the loss caused to 

the individual tends to be insubstantial relative to the time and cost necessary to pursue damages, especially as 

establishing wrongdoing is difficult. Policymakers discussed introducing a collective action system and double 

or treble damage suits, but none materialised.  
22 Mitsuru Suzuki, ‘Dai 7 jo no 2’ [Article 7-2] in Shigekazu Imamura and others (eds), Chukai Keizaiho Jokan 

[Economic Law Commentary Vol. 1] (Seirin Shoin 1985) 352 (explaining the surcharge as a system for 

disgorgement, or futo ritoku no hakudatsu); Daisuke Korenaga, ‘Kachokin seido no seikaku’ [The nature of 

surcharge system], (2014) 769 Kosei Torihiki 65, 66–9. See also Tokyo High Court, 6 June 1997, 44 Shinketsu 

Shu 521. For information in English, see Akinori Uesugi, ‘How Japan is Tackling Enforcement Activities 

Against Cartels’ (2005) 13(2) George Mason L Rev 349, 360; Stuart M. Chemtob, ‘Antitrust Deterrence in the 

United States and Japan’ (Competition Policy in the Global Trading System: Perspectives from Japan, the 

United States, and the European Union, Washington DC, 23 June 2000) 

<https://www.justice.gov/atr/speech/antittrust-deterrence-united-states-and-japan> accessed 10 December 2018. 

https://www.jftc.go.jp/cprc/reports/index_files/cr-0408.pdf
https://www.justice.gov/atr/speech/antittrust-deterrence-united-states-and-japan
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If the criminal sanction had been effective, the Japanese fining system would have kept its 

original US criminal sanction style; it was, however, a case of mis-transplantation. German 

jurisprudence heavily influences Japanese criminal system, under which imposing such 

sanctions on corporations was regarded as anomaly. Japanese criminal system thus requires 

the prosecutor pinpoint the individual who willingly initiated the cartel activities when it 

prosecutes the corporation. Of course, the standard of proof required by the courts is 

substantially higher than in JFTC administrative cases, too.23 Worse, from the 1950s to the 

1970s, policymakers and businesses made their antipathy toward competition policy known.24 

Until 1974, the JFTC had filed no criminal accusations against cartels, making the regulation 

toothless. Japanese consumers, increasingly critical of an increase in the price of consumer 

goods, helped lead to the implementation of the surcharge system in 1977.25 The stated aim 

was to deprive the cartelists and bid-riggers of the ill-gotten gain. The amount was set at 2% 

of the turnover with a three-year cap.26 The surcharge rationale was not only sound but also 

addressed concerns regarding double jeopardy.27 The JFTC explained is inherently different 

from the criminal sanction, which exists to penalise ethical and moral wrongdoings, while the 

purpose of the surcharge is disgorgement.28  

 

In 1991, the amount of turnover increased to 6%, and then to 10% in 2005.29 The 2005 

amendment also introduced the leniency system. To pass these amendments, the JFTC argued 

 
23 Mel Marquis and Shingo Seryo, ‘The 2013 Amendments to Japan’s Anti-Monopoly Act: Some History and a 

Preliminary Evaluation’ (Oct 2014) 4 <https://www.competitionpolicyinternational.com/the-2013-amendments-

to-japans-anti-monopoly-act-some-history-and-a-preliminary-evaluation/>. 
24 Masako Wakui, Antimonopoly Law: Competition Law and Policy in Japan (2nd edn 2018) 15. 
25 ibid 21–6. 
26 ibid 25. 
27 Ohashi, Committee on Commerce and Industry, House of Representatives, National Diet 80th Session (22 

April 1977) <http://kokkai.ndl.go.jp/SENTAKU/syugiin/080/0260/08004220260016.pdf>. See also Shoda, 

Committee on Commerce and Industry, House of Representatives, National Diet 80th Session (26 April 1977) 

<http://kokkai.ndl.go.jp/SENTAKU/syugiin/080/0260/08004260260017.pdf>. 
28 JFTC Study Group (n 5) 6. 
29 Shiteki dokusen no kinshi oyobi kosei torihiki no kakuho ni kansuru horitsu no kakuho ni kansuru horitsu no 

ichibu wo kaisei suru horitsu [The law partially amending the AMA], Act No 42 of 1991; Shiteki dokusen no 

https://www.competitionpolicyinternational.com/the-2013-amendments-to-japans-anti-monopoly-act-some-history-and-a-preliminary-evaluation/
https://www.competitionpolicyinternational.com/the-2013-amendments-to-japans-anti-monopoly-act-some-history-and-a-preliminary-evaluation/
http://kokkai.ndl.go.jp/SENTAKU/syugiin/080/0260/08004260260017.pdf
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that the surcharge was lower than the cartelists’ ill-gotten gains, demonstrating its 

ineffectiveness. In addition, they insisted Japan’s system needed to change to comply with 

international norms.30 

 

The 2005 amendment, often referred to as the Koizumi structural reform,31 may have 

weakened the fidelity of the surcharge system to its original purpose, disgorgement. The 

increases in the rate of surcharge applied to cartel ringleaders and in cases of recidivism 

accompanied the introduction of the leniency programme.32 The punitive aspect of the 

increased rate is diverges from pure disgorgement, and arguably introduces elements of 

deterrence into the surcharge system. Statements from the Chief Cabinet Secretary after the 

2005 amendments suggest the level of the surcharge would exceed the ill-gotten gains,33 thus 

indicating deterrence. Given that the level of the original surcharge was low, it arguably 

retains a close connection to disgorgement. Furthermore, the ringleader’s role tends to be 

accompanied by greater profit; as such, increasing the amount of surcharge they are required 

to pay does not necessarily suggest a departure from the disgorgement benchmark.34 Instead, 

the purpose of the 2005 amendment, as well as its 1991 predecessor, was to estimate the 

 
kinshi oyobi kosei torihiki no kakuho ni kansuru horitsu no kakuho ni kansuru horitsu no ichibu wo kaisei suru 

horitsu [The law partially amending the AMA], Act No 35 of 2005. 
30 The international norm is often referred to in the AMA reforms. For instance, The Organisation for Economic 

Co-operation and Development 1998 recommendation, ‘Effective Action against Hard Core Cartels’,  and its 

2002 report, ‘Fighting Hard Core Cartels: Harm, Effective Sanctions and Leniency Programmes’ (2002) 

<https://www.oecd.org/competition/cartels/1841891.pdf>, helped support the 2005 amendment introducing 

the leniency system. 
31 See Uesugi (n 22) 350.  
32 AMA Arts 7-2(7) and (8). 
33 Hosoda, Plenary Session of House of Representatives, National Diet 161 Session (4 November 2004) 

<http://kokkai.ndl.go.jp/SENTAKU/syugiin/161/0001/16111040001008.pdf>. 
34 Deadweight loss is another reason to believe increasing the surcharge does not mean the government is 

moving away from its disgorgement policy; several scholars argue that because cartels would cause more harm 

to society by creating deadweight loss, the ill-gotten gains benchmark is improper. They contend that cartelists 

should be ordered to compensate through paying a surcharge, and the level of the surcharge would be 

established in a more natural way than if ill-gotten gains is used. The JFTC Study Group port preceding the 

2005 amendments took this position. Dokusen kinshi ho kenkyu kai [The JFTC Study Group on the 

Antimonopoly Act]; Dokusen kinshi ho kenkyu kai hokoku sho hokoku sho [Report of the Study Group on the 

Antimonopoly Act] (October 2003). This type of argument is characterised as retributive justice, not deterrence. 

https://www.oecd.org/competition/cartels/1841891.pdf
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cartels’ profits and increase the basic rate based on this estimation. 35 The current surcharge 

system is best described as a legal tool to remove any ill-gotten gains through disgorgement 

to the extent that it decreases the perceived benefits from taking part in a cartel, and it may 

also enhance deterrence.36 

 

The disgorgement benchmark is clear in the case law, which stresses actual gain. The case 

law establishes the JFTC may not impose a surcharge where the enterprise is not in a position 

to earn any profit, regardless of its involvement in the violation.37  Often, the issue brought 

before the court is whether cartel conduct has affected a particular sale. Although this effect 

is presumed, the defendant can rebut the presumption; for example, they might demonstrate 

that a specific sale was excluded from the cartel fixing agreements.38 The same applies to bid 

rigging; when it occurs, presumably bid-rigging activities affect bids. However, bid riggers 

have the ability to rebut such a presumption; one means is by showing they could not reach a 

consensus as to who should win the bid for a particular tender. In such cases the surcharge 

calculation omits the tender.39  

 

The deterrence theory would not require such rigid determination of actual gain and will 

rather emphasise the expected gain. From such point of view, the Japanese case law approach 

only adds unnecessary meticulousness. To design a fining system in line with deterrence 

theory, both the ill-gotten gains and the detection rate must be included. However, there is no 

 
35 Daitaro Kishii, ‘7 jo no 2’ [Article 7-2] in Akira Negishi (ed) Chushaku Dokusen Kinshi-ho [A Commentary 

on the Antimonopoly Law of Japan] (Yuhikaku 2009) 149–50, 179–80; JFTC Study Group (n 5) app 22. 
36 Recently, more commentators are emphasizing proportionality and leaning on ill-gotten gains to support their 

arguments. Saeki, for example, contends that as long as the pecuniary sanction reflects such gains, the sanction 

is proportionate and thus not unconstitutional. Hitoshi Saeki, Seisai ron (Yuhikaku 2009) 96. 
37 Supreme Court, 20 February 2012, 58-II Shinketsu-shu 148; Tokyo High Court, 20 February 2004, 50 

Shinketsu-shu 708; JFTC Hearing Decision, 10 November 1999, 46 Shinketsu-shu 119. 
38JFTC Hearing Decision, 10 November 1999, 46 Shinketsu-shu 119. 
39 Tokyo High Court Decision, 21 November 2014, 61 Shinketsu-shu 228. 
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way to assess the detection rate with any certainty, which implies that both estimated gain 

and the amount of fine that would sufficiently deter cartel inevitably be discretionary. For the 

sake of argument, with an estimated 10 –20% detection rate and an anticompetitive profit 

margin at 10%, a cartelist with a turnover of 100 million USD, the fine should be between 50 

and 100 million. Regardless of the turnover, the fine can easily be set somewhere in that 

range. When focusing only on ill-gotten gains, the numbers change drastically. If the 

estimated anticompetitive profit margin is 10%, whether the turnover is 100 million or 900 

million creates a significant difference and, thus, rigid determination make sense. Further, the 

fine is always set lower than amount produced by deterrence theory.  As such, academics 

who seek to increase the level of surcharges imposed routinely criticise this commitment to 

disgorgement.40 

 

In summary, despite the change in JFTC discourse, and the Supreme Court’s judgement 

stating ‘The purpose of the surcharge is to increase the disadvantage and decrease the 

incentive to engage in cartel activities and thus deter cartels’,41 the design of the surcharge 

system has remained mostly unchanged since its introduction in 1977; therefore, any 

deterrence value is likely to be incidental in relation to the disgorgement rationale.42  

 
 40Kishii contends a surcharge system based on the disgorgement principle is insufficient to deter cartels given 

that it considers neither the detection rate nor the deadweight loss. Daitaro Kishii (2003) 637 Kosei Torihiki 11, 

14–6. Korenaga argues that a further increase of the base rate to 15% is justifiable in light of the deterrent effect, 

as the median value of the estimated profit of cartels and bid riggers is 13.7–20%. Daisuke Korenaga, ‘Kachokin 

seido no arikata ni kansuru ronten seiri’ [Issues in Surcharge System] (2016) 794 Kosei Torihiki 46, 48–9. 

Wakabayashi suspects the current base rate may be too low considering that the number of infringement cases 

has not decreased since the base rate last increased, and in that time nine companies repeatedly violated the Act. 

Arisa Wakabayashi, ‘Kochokin seido wo meguru mondai ten to dokusen kinshi ho kenkyu kai hokoku sho’ [The 

Issues in the Surcharge System and the JFTC Study Group on the Antimonopoly Act Report] (2017) 1101 NBL 

31, 33. 
41 Supreme Court Judgement, 13 September 2005, 59-7 Minshu 1950. During the process that led to the 2005 

AMA amendment, the JFTC tried to clarify that the surcharge amount could exceed the profits earned through 

cartel activities. Takeshima, House of Representatives of Economy, Trade and Industry Committee, National 

Diet 161st Session (19 November 2004) 

<http://kokkai.ndl.go.jp/SENTAKU/syugiin/161/0098/16111190098008.pdf>. 
42 This is demonstrated by EU private enforcement of the laws, which is limited to providing compensatory 

relief. One exception is 2 Travel Group Plc v. Cardiff City Transport Services Ltd. (2012) CAT 19, where the 

court awarded exemplary damages in absence of public enforcement with a punitive value.  

http://kokkai.ndl.go.jp/SENTAKU/syugiin/161/0098/16111190098008.pdf
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Unsurprisingly, the most fundamental issue during the 2019 AMA amendment process was 

the extent to which the legislation should transform the surcharge system from the 

disgorgement to the deterrence model. As noted earlier, the JFTC Study Group Report took 

the position that the surcharge system is aimed at deterrence, rather than disgorgement and 

stated the surcharge calculation formula should be based on expected gain rather than actual 

gain. If the JFTC had fully considered such perspective they would have made a pivotal 

attempt to remove the disgorgement rationale. The JFTC, however, did not pursue this 

direction43; instead, they simply increased the level of surcharge by lengthening the three-

year cap to ten years.44 This extension did not follow from a change in the underpinning 

theory; on the contrary, the surcharge now better reflects the ill-gotten gains. The JFTC never 

attempted to overturn the aforementioned case law that prohibits imposing a surcharge where 

a cartelist has not made a sale specifically affected by cartel activities.45 This is 

understandable given that the JFTC first obtain a clearance from the Cabinet Legislation 

Bureau , a powerful administrative branch overseeing the executive’s legislative activity to 

ensure there is coherence between the proposed bill and existing legal norms. Should they 

have boldly advocated departing from the disgorgement benchmark, JFTC attempts to 

increase the surcharge might have failed.  

 
43 Admittedly, certain ambiguities appear in the Study Group Report such as its reference to the estimated gains 

arisen out of the activities in many places and it goes to significant lengths to claim the profit was higher than 

the current surcharge level. JFTC Study Group (n 5) apps 15, 16, 22. Furthermore, it does not mention imposing 

so-called ‘entry-fee’ or the symbolic fine seen in the EU guidelines. Commission, Guidelines on the Method of 

Setting Fines Imposed Pursuant to Article 23(2)(a) of Regulation No 1/2003’ [2006] OJ C210/1, paras 25, 36. 
44 The 2019 amendment also marginally increased the turnover used to calculate the surcharge by allowing the 

JFTC to impose a fine for bid riggers who do not participate in the public tender but obtain an anticompetitive 

profit by, for example, receiving a share of the gains earned by the winner.  
45 Committee on Economy, Trade and Industry, House of Representatives, National Diet 198th Session (22 May 

2019) <http://kokkai.ndl.go.jp/SENTAKU/syugiin/198/0098/19805220098013.pdf>. The JFTC requirement to 

determine whether goods and services were affected by cartel activities could have prevented the extension of 

the year cap from three to ten years on the grounds that such a determination would be difficult once the time 

length were extended. Committee on Economy, Trade and Industry, House of Councillors, National Diet 198th 

Session (13 June 2019) <http://kokkai.ndl.go.jp/SENTAKU/sangiin/198/0063/19806130063013.pdf>. To 

address this concern, the JFTC will set guidelines on how to estimate the turnover if sale records and other 

evidence are lost. ibid. 

http://kokkai.ndl.go.jp/SENTAKU/syugiin/198/0098/19805220098013.pdf
http://kokkai.ndl.go.jp/SENTAKU/sangiin/198/0063/19806130063013.pdf


13 

 

 

These factors indicate the JFTC have not moved Japan away from disgorgement benchmark 

to the deterrence theory through 2019 amendment.46 While the 2019 amendment will 

significantly increase the surcharge imposed, it is still unlikely to rise to the level at which 

they would be considered a deterrent. 

   

III. Deterrence and regulatory mixes 

One may criticise the failure of the transformation of the surcharge system from 

disgorgement-oriented to deterrence-theory-oriented. However, such criticism may be too 

hasty given the serious doubts cast on the deterrence theory.  

 

Any coherent regulatory and enforcement regime requires a strong theoretical underpinning, 

whether based upon deterrence, disgorgement, retributive justice or a mix of the three. 

Deterrence theory assumes that decision-makers are rational actors who can be influenced by 

increasing the perceived cost of infringement. Disgorgement involves depriving wrongdoers 

of their ill-gotten gains and ensuring they return to the position they would have been in but 

for their wrongful behaviour. Meanwhile, retributive justice is premised upon the moral 

legitimacy of wrongdoers receiving their just desserts in a proportional way; it seeks to 

encourage compliance by linking it to normative values and individuals’ sense of what is 

 
46 This stands in stark contrast to the US approach as described by Chemtob (n 22) ‘It was the issuance of the 

Sentencing Guidelines in 1987, with subsequent amendments in 1989 and 1991, that marked the true coming-of-

age of an economically-based deterrence approach to antitrust crimes in the United States . . . criminal fines can 

be up to 8 times the assumed illegal profit of 10%’. See European Commission (n 43) for information about the 

EU approach. See also Alexander Italianer, ‘Recent Developments regarding the Commission’s Cartel 

Enforcement’ (Speech at Studienvereinigung Kartellrecht Conference, Brussels, 14 March 2012) 

<http://ec.europa.eu/competition/speeches/text/sp2012_03_en.pdf>. (‘[C]ompanies will only be deterred if 

the sanction exceeds the gain they expect to derive from the infringement, given the risk of being caught and 

fined . . . an efficient, transparent and deterrent sanctioning system would require the enforcement agency to 

identify upfront and in general terms the level of ex ante profits associated with a particular type of competition 

infringement. And this is exactly what the Commission has done through its Fining Guidelines). 

http://ec.europa.eu/competition/speeches/text/sp2012_03_en.pdf
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right. When implemented in an enforcement context, all three theories are clearly deficient. A 

rich regulatory literature base, particularly concerning environmental regulation, examines 

how to design a regulatory mix within one unified enforcement strategy.47  

 

Meanwhile, the desire to achieve ever-greater levels of deterrence drives competition law 

regimes.48 The difficulty with this model is its inherently conflicting assumptions. 

Policymakers perceive anticompetitive behaviour, particularly that relating to cartels, as 

perceived as the insufficient deterrence of firms from engaging in wrongdoing. They then 

further increase the perceived cost of the conduct so as to outweigh the perceived benefit in 

an attempt to deter such behaviour. In addition, critics seize upon any reduction (or 

sometimes even a modest increase) in the number of infringements detected by competition 

authorities, or an imposition of smaller penalties (whether in absolute terms or relative to 

international peers), as evidence that the competition authority is ineffective.49 Of course, a 

reduction in the detection of anti-competitive behaviour, or a lower level of sanctions, could 

be evidence of a successful prevention strategy, but often academics and policymakers hold 

these up to demonstrate ineffective regulation in this current era of greater public 

accountability.50 These inherently conflicting assumptions tend to be the basis of prevailing 

 
47 See eg Ian Ayres and John Braithwaite, Responsive Regulation (OUP, Oxford 1992); Neil Gunningham, 

‘Compliance, Deterrence and Beyond’ (2015) RegNet Research Paper N.87; Neil Gunningham, ‘Compliance, 

Enforcement and Regulatory Excellence’, in Cary Coglianese (ed), Achieving Regulatory Excellence (Brookings 

Institution Press, Washington DC) 188–207. 
48 Alison Jones and Rebecca Williams, ‘The UK Response to the Global Effort Against Cartels: Is 

Criminalization Really the Solution?’ (2014) 2(1) J Antitrust Enforcement 100; Andreas Stephan, ‘Four Key 

Challenges to the Successful Criminalization of Cartel Laws’ (2014) 2(2) J Antitrust Enforcement 333; Peter 

Whelan, The Criminalization of European Cartel Enforcement: Theoretical, Legal, and Practical Challenges 

(OUP, Oxford 2014). 
49 See eg UK Government Department for Business Innovation and Skills, ‘A Competition Regime for Growth: 

A Consultation on Options for Reform’ (March 2011) 5.6–17 

<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/31411/11-

657-competition-regime-for-growth-consultation.pdf>. 
50 The UK Competition and Markets Authority strove to increase market efficiency. CMA Annual Plan 2017/18 

(CMA 59, March 2017), 3.3–7 

<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/604428/cma-

annual-plan-17-18-web.pdf>. See also CMA Annual Report and Accounts 2017/18 (HC1112, 24 July 2018), 27, 

31 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/31411/11-657-competition-regime-for-growth-consultation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/31411/11-657-competition-regime-for-growth-consultation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/604428/cma-annual-plan-17-18-web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/604428/cma-annual-plan-17-18-web.pdf
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benchmarks commonly used to judge competition law enforcement regimes such as the level 

of hard-law enforcement activity, the number of infringement decisions, and severity of the 

sanction.51 

 

Furthermore, increasing fines for anticompetitive activity can have a negative effect on third 

parties not involved in cartels. For example, Geradin and Sadrak point out that imposing 

higher fines on corporations could result in substantial social costs borne by the company’s 

employees, shareholders and customers.52 Such fines might induce companies to adopt cost-

cutting measures, which negatively affect their employees, and could ultimately result in an 

increase in price.53 

 

Research shows a positive correlation between individuals’ perception of legitimacy and the 

level of compliance. In general, success and legitimacy in the regulatory sphere require 

ongoing connectedness to societal norms, values and culture. The competition law can boast 

of its ‘embedded autonomy’,54 or acting as a ‘sponge . . . pre-disposed to absorbing a wide 

range of values and considerations [that are] dynamic and embedded in the domestic 

context’.55 These characteristics should cause jurisdictions to pause before implementing 

reforms. Deterrence theory in particular requires caution as it tends to overlook such 

embeddedness, the agents’ value system and legitimacy. Attempting to adhere to 

international norms (such as the ever-increasing severity of sanctions) could diminish a 

 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/728268/CM

A_Annual_Report_and_Accounts_2017_18.pdf>. A further increase in enforcement targets is planned for 

2018–19. CMA Annual Plan 2018/19 (CMA75, March 2018), 2.6–9, 2.34 

<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/704594/Ann

ual_Plan-201819.pdf>. 
51 The government place greater weight on enforcement than compliance. CMA Annual Plan 2018/19 (n 50). 
52 Damien Geradin and Katarzyna Sadrak, ‘The EU Competition Law Fining System: A Quantitative Review of 

the Commission Decisions between 2000 and 2017’ (TILEC Discussion Paper DP 2017-018, April 2017) 31. 
53 ibid. 
54 Peter Evans, Embedded Autonomy: States and Industrial Transformation (Princeton UP, Princeton 1995) 
55 Ariel Ezrachi, ‘Sponge’ (2017) 5 J Antitrust Enforcement 49, 50 and 69. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/728268/CMA_Annual_Report_and_Accounts_2017_18.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/728268/CMA_Annual_Report_and_Accounts_2017_18.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/704594/Annual_Plan-201819.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/704594/Annual_Plan-201819.pdf
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system’s distinctive character and weaken its legitimacy by damaging its connection to the 

country’s people. To rely upon both Evans and Ezrachi’s terminology, regulatory regimes’ 

legitimacy is in peril if they detach from their embeddedness or lose their absorbancy.  

 

These considerations demand the construction of a competition law regime based on a more 

holistic approach that incorporates a mix of regulatory models. Both design and policy ought 

to exploit research showing that individuals are more likely to comply with the law when 

they agree with it. In such an enforcement regime, education and training are given at least 

equal weight as traditional law enforcement investigations, decisions and sanctions. It is also 

imperative that sanctions are strictly proportional to the wrongdoing, because otherwise 

commitment and compliance may weaken as individuals begin to question the law and 

disagree with how it is enforced.56 

 

IV. Revisiting the Japanese enforcement system 

These reflections encourage us to view the Japanese enforcement system and the 2019 

amendment devoid of preconceived notions of what successful enforcement should be like 

from deterrence theory perspective. As noted earlier, a key distinguishing feature of the 

surcharge system is its core commitment to the disgorgement benchmark. The very 

nomenclature used, ‘surcharges’, as compared with the ubiquitous ‘fines’, distinguishes it 

from other competition law regimes. 57 Japanese law is also characterized by the coexistence 

of the surcharge and criminal fining systems. As these have been the basis of the enforcement 

 
56 See Karen Yeung, Securing Compliance: A Principled Approach (Hart Publishing 2004), 70; Jonathan 

Jackson, ‘On the Dual Motivational Force of Legitimate Authority’ (2015) LSE Law, Society and Economy 

Working Papers 4/2015, d4 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2564592>. 
57 Yamabe points out that outside Japan, ‘surcharge’ may be understood as an additional charge. He further 

argues that, in Japan, no one has clarified the difference between a ‘fine’, either criminal or civil, and 

‘surcharge’; critics tend to equate the latter with the former. Toshifumi Yamabe, ‘Symposium no gaiyo’ [An 

Overview or the Symposium] (2018) 39 Nihon Keizaiho Gakkai Nenpo [The Annual of the Japan Association 

of the Antimonopoly Law] 91–2. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2564592
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system since 1977, policymakers should proceed cautiously when considering aligning the 

regime with the international norm.  

 

Maintaining the disgorgement benchmark may help sustain the legitimacy of the enforcement 

system. It can be retained in relation to the surcharge while using the criminal fining system 

to deter cartels. Criminal sanctions may result in a more effective and legitimate deterrence 

tool compared to surcharges. Judges have complete discretion when deciding the level of 

criminal fines;58 the various factors they consider include motivation, remorsefulness, 

corporate culture, economic circumstances, implementation of corrective measures and social 

sanctions experienced since the investigation began.59 The court explains these during 

sentencing, after which newspapers, TV stations and other media outlets report on them. n the 

other hand, the AMA limits the factors the JFTC may consider when setting the surcharge 

amount;60 the Commission does not outline the reasons behind its decision, and generally the 

media pays scant attention to the proceedings. If an individual will only cease an action 

because a court has persuaded him or her that it is unethical, criminal sanctions are far more 

likely to carry weight than a surcharge. 

 

A severe penalty is not the only way to influence behaviour—education and awareness 

matter. Another distinctive trait of the Japanese enforcement regime is the JFTC’s focus on 

education and outreach. The effort and resources that JFTC expends toward that end are 

 
58 The principle that administrative organs, such as the JFTC, should not have discretion in setting of penalties 

has been advocated in Japan. See, e.g., JFTC Study Group (n 5) 6-7. One may argue that such principle may be 

another reason why surcharge system presents insufficient deterrence, although a closer look at the AMA 

legislative history might demonstrate that such principle only means that there must be statutes that clearly 

provide for the JFTC’s authority and that, within statutory limits, the JFTC may have substantial discretion. The 

authors do not intend to express specific views on such a no-discretion principle and it should suffice to point 

out that however such principle works, the judiciary will remain freer in deciding penalties relative to the JFTC 

for the purpose of the article. 
59 See eg Tokyo High Court Judgement, 21 September 2007, 54 Shinketsu-shu 773. 
60 AMA Art 7-2.  
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remarkable.61 In addition, not only does the JFTC attempt to eliminate bid rigging, but the 

Ministry of Internal Affairs and Communications and Ministry of Land, Infrastructure, 

Transport and Tourism are working together to achieve this. For example, it is these 

Ministries’ policy to suspend a perpetrator’s eligibility to submit a bid for a local or national 

tender for a certain period.62 Their logic is rooted in deterrence yet considers that the bidders 

breached the code of practice imposed upon the tenders, which warrants retribution.63 When a 

perpetrating company relies heavily on public works for its income, such a sanction is severe. 

 

Another noteworthy element of the Japanese competition law regime is that shareholders may 

bring suit against directors who allow their subordinates to engage in cartel activities.64 In 

Japan, it directors may not negate their liability by asserting that cartel activities enhanced the 

profitability of the company and thus benefitted shareholders. The shareholders and directors 

tend to settle, so the position of the law is not entirely clear; however, in cases that went to 

 
61 The government allocated approximately JPY 11.3 billion to the JFTC, from which they used more than 140 

million to awareness. This amounted to about 40% of the 383.5 million allocated to the JFTC to take measures 

against APA violations. JFTC, ‘Kosei torihiki iinkai no heisei 29 nendo gaisan yokyu ni tsuite’ [On FY2017 

budget requests] (31 August 2016) 

<https://www.jftc.go.jp/soshiki/kyotsukoukai/yosan/yosankessan/h29_files/160831_1.pdf> accessed 29 August 

2018; JFTC, ‘Seisaku hyoka chosho’ [Policy review paper] (2017) 

<https://www.jftc.go.jp/soshiki/kyotsukoukai/yosan/yosankessan/h29_files/seisaku29.pdf> accessed 29 August 

2018. 
62 Kokyo Ukeoi Keiyaku ni kakaru shimei teisi to no sochi yoryo: chuo kokyo koji keiyaku seido unyo renraku 

kyogikai model [Model measures to suspend nomination concerning construction contracts - National Liaison 

Committee for Operation of Public Work Contract System, 23 March 1984, as last amended 23 March 1984, as 

last amended 13 March 2015 < http://www.mlit.go.jp/common/001086928.pdf> accessed 29 August 2018. 
63 Kokyo koji no nyusatsu oyobi keiyaku no tekiseika no sokushin ni kansuru horitsu [Act for Promoting Proper 

Tendering and Contracting for Public Works] Act No 217 of 2000, as last amended by Act No 66 of 2015. In 

addition, ‘contractors are requested to sign a statement under oath that they will pay a certain percentage of the 

amount of the contract as a compensation for damages in case they are found to be involved in bid-rigging’. 

OECD, ‘Fighting Bid-Rigging in Public Procurement: Report on implementing the OECD Recommendation’ 

(2016) 18 <http://www.oecd.org/daf/competition/Fighting-Bid-Rigging-in-Public-Procurement-%202016-

report.pdf> accessed 28 August 2018. 
64 Kaisha Ho [Companies Act] Law No 86 of 2005, art 423, para 1, as last amended by Law No 109 of 2006; 

Kozo Kawai and others, ‘Japan’, in Ilene Knable Gotts (ed), The Private Competition Enforcement Review (5th 

edn Law Business Research 2012) 251. See also Simon Vande Walle, Private Antitrust Litigation in the 

European Union and Japan—A Comparative Perspective (Maklu Publishers 2013) 123–5; Etsuko Kameoka, 

‘Competition Law in Japan: An Overview of Developments, 2016 to mid-2017’ (November 2017) 

<https://www.competitionpolicyinternational.com/competition-law-in-japan-an-overview-of-developments-

2016-to-mid-2017/> accessed 8 December 2018. 

https://www.jftc.go.jp/soshiki/kyotsukoukai/yosan/yosankessan/h29_files/160831_1.pdf
https://www.jftc.go.jp/soshiki/kyotsukoukai/yosan/yosankessan/h29_files/seisaku29.pdf
http://www.mlit.go.jp/common/001086928.pdf
http://www.oecd.org/daf/competition/Fighting-Bid-Rigging-in-Public-Procurement-%202016-report.pdf
http://www.oecd.org/daf/competition/Fighting-Bid-Rigging-in-Public-Procurement-%202016-report.pdf
https://www.competitionpolicyinternational.com/competition-law-in-japan-an-overview-of-developments-2016-to-mid-2017/
https://www.competitionpolicyinternational.com/competition-law-in-japan-an-overview-of-developments-2016-to-mid-2017/
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court, the media often reports that the directors worked hard to set up a compliance system or 

complete the leniency application in an attempt to avoid liability. This is significant on two 

counts. First, such lawsuits indicate Japanese society has a substantially high level of 

awareness regarding cartel regulations, further strengthening such relegations. Second, a 

private party initiates such a lawsuit, which is neither criminal nor administrative in nature. 

Allowing such claims, despite the shareholders’ potential profit earned through the cartel, is 

rooted in Japanese society’s high regard for corporate social responsibility.  

 

Overall, despite the low level of surcharge, the JFTC activities seem to have certain level of 

awareness among companies in Japan. A JFTC study shows that out of 879 companies listed 

in first section of the Tokyo Stock Exchange, 68.6% have an AMA compliance manual.65 

Recently, the JFTC has been investigating local bid-rigging cases conducted by small- and 

medium-sized companies. One significant exception is the prosecution of several large 

construction companies in early 2018.66 It is said that the procurer also facilitated the cartel 

and that those who were involved were engineers who believed they were only exchanging 

information and not breaking the law; furthermore, they were under pressure to deliver their 

services on time.67 Although this is no justification, at least this was not a textbook case 

 
65 JFTC, ‘Kigyo ni okeru dokusen kinshi ho compliance ni kansuru torikumi jokyo ni tsuite’ [Survey on 

Corporate Compliance Efforts with the Antimonopoly Act] 5, 23 (28 November 2012) 

<https://www.jftc.go.jp/dk/konpura_files/12112801honbun_2.pdf> accessed 28 August 2018; JFTC, ‘Survey on 

Corporate Compliance Efforts with the Antimonopoly Act’ [English summary] (28 November 2012) 6 

<https://www.jftc.go.jp/en/pressreleases/yearly-

2012/nov/121128AMA_Compliance_files/121128AMA_Compliance.pdf> accessed 28 August 2018. 
66 JFTC, ‘JFTC’s Criminal Accusation against Construction Companies over Coordination of Bids in Maglev 

Railway Construction Project’ (23 March 2018) <https://www.jftc.go.jp/en/pressreleases/yearly-

2018/March/180323_2.html>. 
67 Jun Ichi, ‘Aitsugu dango giwaku, mondai ha gene-con dake nanoka’ [Continued Bid Rigging Suspects: Only 

General Construction Companies’ fault?] (15 February 2018) <https://toyokeizai.net/articles/-/208577> 

accessed 28 August 2018; Masayuki Aono and others, ‘Linia dango, warui noha dareka’ [Maglev Bid Rigging: 

Whose Fault], Nikkei Construction (26 February 2018) <https://tech.nikkeibp.co.jp/kn/atcl/cntncrd/15/180226/> 

accessed 28 August 2018. 

https://www.jftc.go.jp/dk/konpura_files/12112801honbun_2.pdf
https://www.jftc.go.jp/en/pressreleases/yearly-2012/nov/121128AMA_Compliance_files/121128AMA_Compliance.pdf
https://www.jftc.go.jp/en/pressreleases/yearly-2012/nov/121128AMA_Compliance_files/121128AMA_Compliance.pdf
https://www.jftc.go.jp/en/pressreleases/yearly-2018/March/180323_2.html
https://www.jftc.go.jp/en/pressreleases/yearly-2018/March/180323_2.html
https://toyokeizai.net/articles/-/208577
https://tech.nikkeibp.co.jp/kn/atcl/cntncrd/15/180226/
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where the sales managers’ interactions repeatedly and systematically established a system to 

rig their bids.  

 

V. Necessary reforms and conclusions 

Japanese competition law enforcement continuously ebbs and flows, and there are many 

ways to make it more consistent and effective without risking legitimacy. Although in 

enlarging the turnover amount the 2019 AMA amendments addressed a significant issue, 

several reforms are still needed. 

 

At present, the maximum criminal fine for a company is set at JPY 500 million.68 Although 

the authors do not believe that increasing the fine level dramatically, as it has been done in 

the United States and the EU, is always a correct way to achieve deterrence, it is clear that a 

rise to make the criminal fine substantial is necessary if deterrence is to be achieved mainly 

via criminal sanctions. The number of such cases in which criminal fines were imposed is 

twenty in total since enactment of the AMA in 1947,69 which is insufficient to have 

deterrence effect, and the JFTC should act in accordance with their stated policy that the 

JFTC ‘will actively accuse to seek criminal penalties’ in relation to ‘[v]icious and serious 

cases which are considered to have wide spread influence on people’s livings, out of those 

violations which substantially restrain competition in certain areas of trade such as price-

fixing cartels, supply restraint cartels, market allocations, bid-rigging’.70 Although the 

standard of proof is high in criminal cases, the JFTC’s investigation practices in relation to 

 
68 AMA Art 95(1)(i). 
69 JFTC, Kokuhatsu jiken ichiran [List of JFTC criminal accusation] 

<https://www.jftc.go.jp/dk/dk_qa_files/hansokuitiran.pdf> accessed 15 January 2020. 
70 JFTC, ‘The Fair Trade Commissios’s Policy on Criminal Accusation and Compulsory Investigation of 

Criminal Cases Regarding Antimonopoly Violations’  (7 October 2005, as last amended on 23 October 2009) 

<https://www.jftc.go.jp/en/policy_enforcement/cartels_bidriggings/anti_cartel_files/2015policy_on_criminalacc

usation.pdf>.  

https://www.jftc.go.jp/dk/dk_qa_files/hansokuitiran.pdf
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the above listed cases, in which a surcharge is imposed, is meticulous already, and filing 

criminal accusations and prosecutions in selected cases would not add too much of a burden 

either to the JFTC or to the public prosecutor.71  

 

As noted earlier, a company is not required to pay the surcharge when they have not made 

sales in relation to the goods and services affected by the cartel activities. However, we feel 

this regulation must be changed. Although it may make sense from a disgorgement 

perspective, such calculations are likely to send the wrong message; namely, that engaging in 

cartel activities is fine, as long as firms do not earn a profit directly from their cartel 

activities. Even when anticompetitive profits are evident, the consumer is likely to be harmed 

in the long run, and the wrongdoers will almost certainly gain an economic benefit from 

being included in the cartel. Under the current system, the bid rigger that did not win the bid 

is not required to pay the surcharge, even when the company admits it participated in the bid 

rigging because it wanted to benefit from advantageous treatments regarding contracts 

covering different goods and services. This presents an example of too-strict adherence to the 

disgorgement principle. The 2019 amendments enable the JFTC to impose a surcharge only 

in limited scenarios such as where a bid rigger receives anticompetitive profit in the form of a 

lump sum from other bid riggers; this demonstrates JFTC authority must be expanded. 

Setting a uniform multiplier of 10%, regardless of the real economic situation, reveals Japan 

 
71 See Hideo Makuta, Kotorii jitusumu kara kangaeru dokusen kinshi ho [Antimonopoly Law Annotated in 

Light of the JFTC practice] (Shoji Homu, 2017) 312. Another difference between the criminal and 

administrative case is that individuals committed to violation must be identified in the former. The authors 

suspect that the Japanese criminal prosecution system under which individuals must be identified before a 

company is prosecuted is unreasonable and should be changed. Yet, even if such practices continue, this would 

not make criminal accusation and prosecution too onerous, as the JFTC customarily identifies such individuals 

and elaborates their roles and motivations in the JFTC hearing decisions. See, e.g., JFTC, Kabushiki kaisha 

iizuka kogyo hoka 10 mei ni taisuru shinketsu ni tsuite [Iizuka Hering Decision] (6 October 2017) 

<https://www.jftc.go.jp/houdou/pressrelease/h29/oct/171006_1.html>; JFTC, Kabushiki kaisha koito seisakusho 

ni taisuru shinketsu ni tsuite [Koito Manufacturing Hearing Decision] (31 May 2018) 

<https://www.jftc.go.jp/houdou/pressrelease/h30/may/180531_2.html>; JFTC, Oji corn starch kabusiki kaisha 

hoka 2mei ni taisuru shinketsu ni tsuite [Oji Cornstarch Hearing Decision] (2 October 2019) 

<https://www.jftc.go.jp/houdou/pressrelease/2019/oct/191002.html>. 
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does not strictly adhere to the disgorgement principle, so departing from it should be accepted 

so long as the amount of the surcharge does not deviate too much from the economic benefits 

associated with cartel participation. 

 

However, the most serious long-term challenge for Japanese competition law may be 

maintaining its dual system in the current form. International commentators will continue to 

press the JFTC and policymakers to increase the fine if it remains so low. Recently, the 

administrative charge is increasingly used in other areas of the law such as consumer 

protection law, and the level of administrative charge in these areas does not necessarily align 

with ill-gotten gains.72 An increase in the surcharge is the simplest way of maintaining the 

effectiveness of the leniency system, too.  Although the 2019 amendment did not eliminate 

the disgorgement rationale or proportionality based on ill-gotten gains, the belief that Japan 

should shift toward deterrence will gain momentum and may become a reality in the near 

future. This shift would likely prompt much of the world to consider the JFTC successful; 

whether this is good for greater compliance would require a different analysis. 

 

  

 

 
72 See JFTC Study Group (n 5) Annex 2 for the list of legislation under which an administrative organ may 

order an administrative charge. 


