
82

〔論 説〕

・EquitableEstoppel・inAmericanand

JapaneseFamilyLaw:

TheDynamicsofImposedParenthoodand

ItsBioethicalImplications

KeisukeAbe

Ⅰ.Introduction

InChapter10oftheTaleofGenjientitledSakakior・theSacred

Tree,・RetiredEmperorKiritsubopassesaway,apparentlywithoutre-

alizingthatPrinceReizei,theheirapparenttothethrone,isnothis

son,butisasonofGenji.Inrecentyears,technologicalprogressin

DNAtestinghasunderminedthefoundationofsuchblissfulignorance

toasignificantextent.Interestingly,however,thisdoesnotmeanthat

a・child・isdeprivedofhisorherlegalstatusasachildwheneveritis

establishedthatheorsheisactuallynotachildofthe・parent.・Under

whatcircumstances,then,shouldaputativechild,afterbeingdiscov-

erednottobeabiologicalchildoftheputativeparent,benevertheless

legallytreatedashisorherchild?

Thisarticlewillfirstintroducetwocases,onefromtheUnitedStates

andtheotherfromJapan,bothofwhichaddressthisimportantques-

tion,andexplainwhathappenedineachcase.Itwillthencomparethe

requirementstobemetinorderforanon-biological,non-adoptivepar-

ent-childrelationshiptobeformallyrecognizedundereachlaw.This

discussionwillshowthat,althoughthereareanumberofdistinctions

betweenU.S.andJapanesecaselaw,parenthoodthatisnotbasedona

geneticconnectionandwhichisdifferentfromadoptionisoccasionally
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consideredlegitimateinbothcountries,andthattherecognitionof

suchaparent-childrelationshipcanbeseenasanexampleofhowsig-

nificantone'sintentandanotherperson'srelianceonthatintentarein

eachlegalculture.Theemphasisonintentandrelianceinthiscontext

isbestunderstoodasareflectionofmodernlegalconsciousness,which

generallyattachesgreatimportancetopersonalautonomy.Anindivid-

ualisdeemedtobecapableofmakingawell-considered,rationaldeci-

sionforhimselforherself;accordingly,thelaw holdshim orher

responsiblewhenanotherindividualhasreasonablyreliedonhisorher

statement.Thisindividualisticimageoffamilyrelationsmayhave

multipleimplicationsforthefutureoffamilylaw,especiallyasitre-

latestoissuesconcerningbioethicsandlaw,suchasgestational

surrogacy.

Ⅱ.ShondelJ.v.MarkD.

ThefirstcaseofsignificanceisShondelJ.v.MarkD.,1decidedbythe

CourtofAppealsofNewYork,whichisthecourtoflastresortinNew

York.ThenamesoftheNewYorkstatecourtsaresomewhatanoma-

lous:thecourtoffirstinstanceiscalledtheSupremeCourt,although,

formostmattersrelatingtofamilyrelations,oneusuallyhastofile

hisorheractionwiththeFamilyCourtfirst;fromtheretheaggrieved

partyhasarighttoappealtotheAppellateDivision;andfinally,the

CourtofAppeals,consistingofsevenjudgesandsittinginAlbany,is

thehighestcourtinNewYork.ShondelJ.v.MarkD.isadecision

madebytheCourtofAppeals.

Thefactsareasfollows.In1995,MarkD.,aNewYorkresident,

wentonatriptoGuyanaandmetShondelJ.,aGuyaneseresident.Fol-

lowingMark'sreturntotheUnitedStates,Shondel,stillinGuyana,

toldhimbytelephonethatshewaspregnantwithhischild.Shegave

birthtoadaughterinGuyanain1996,andnamedMarkasthefather
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inabirthregistrationdocument.MarkwasinNewYorkatthattime,

butheprovidedfinancialsupportforthechild.Inaswornstatement,

notarizedbytheGuyaneseConsulinNewYork,Markdeclaredthathe

was・convinced・2thathewasthefather,andaccepted・allpaternalre-

sponsibilitiesincludingchildsupport.・3In1998,hesignedaGuyanese

registry,statingthathewasthefatherofthechildandauthorizing

thechangeofherlastnametohis.Marknamedthechildtheprimary

beneficiaryonhislifeinsurancepolicy,identifyingherashisdaughter.

HealsosupportedthechildwithmoneyeachmonthuntilJune1999

andthenlessregularlyuntilthesummerof2000.

InAugust2000,Shondelcommencedapaternityproceedinginthe

FamilyCourt,seekinganorderoffiliationdeclaringMarktobethefa-

therandalsoseekinganorderofchildsupport.InSeptember,whenthe

childwas4yearsand9monthsold,Markcommencedaproceedingin

theFamilyCourt,seekingvisitation.Inhispetition,hestatedthathe

wasthechild'sfather,andthathelovedherandwishedto・spendqual-

itytimewithheronaregularlyscheduledbasis.・4

However,inOctober2000,MarkrequestedDNAtestingwhenheap-

pearedbeforeaFamilyCourthearingexaminer.5Theexaminerordered

aDNAtest,whichrevealedMarkwasnotthebiologicalfatherofthe
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５ Theofficialtitleisnow・supportmagistrate.・Asupportmagistrateisa

quasi-judicialofficer,whoisempoweredtohearanddeterminesupportis-

suesinsupportandpaternityproceedings.Manysupportmagistrates

spendtheirentirelegalcareersdoingthiswork.Thereareapproximately

120supportmagistratesstatewide;theyareselectedfromattorneyswith

fiveplusyearsofrelevantlegalexperienceandappointedbytheChiefAd-

ministrativeJudge（note:TheChiefAdministrativeJudgeisappointedby

theChiefJudgeoftheCourtofAppealsandoverseestheadministration

andoperationofallNewYorkstatecourts）.Asupportmagistrateisap-

pointedonafull-timebasisforathree-yearterminitially,andreappointed

tofive-yeartermsthereafter.
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child.TheexaminerdismissedShondel'spaternitypetition,andMark

subsequentlyabandonedhispetitionforvisitation.Andheseveredhis

relationshipwiththechild.

Shondelobjectedtothehearingexaminer'sorder;theFamilyCourt

sustainedherobjectionandappointedanattorneyasguardianforthe

child.InOctober2001,theguardianreportedthatMarkhad・acted・6as

thechild'sfatherandthatthechild・considered・7himtobeherfather.

TheFamilyCourtthensetthematterdownforanequitableestoppel

hearing.

Now,accordingtoPomeroy'sEquityJurisprudence,8whosefinaledi-

tionwaspublishedin1941,butwhichisstillfrequentlycitedbyAmeri-

cancourtstoday,・equitableestoppel・istheeffectofthevoluntary

conductofaparty,wherebyheorsheisabsolutelyprecludedfromas-

sertingrights,whichmightperhapshaveotherwiseexistedasagainst

anotherperson,whohasingoodfaithrelieduponsuchconduct,and

hasbeenledtherebytochangehisorherpositionfortheworseand

whoacquiressomecorrespondingright.9Sothisnotioniscomposedof

threebasicelements:（1）voluntaryconduct;（2）justifiablereliance

thereon;and（3）detrimentalchangeofposition.Topreventinjustice

from occurring,apartywouldbepreventedfrom takingaposition

contrarytohisorherprioracts,admissions,orrepresentations.

Attheestoppelhearing,Shondelgavedetailedtestimonyaboutthe

extentoftheinteractionsbetweenMarkandthechild.Shetestified

thatMarktookthechildtomeethisparents,toldhisfamilythatshe

washisdaughter,referredtohimselfas・daddy・whentalkingwiththe
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８ JohnNortonPomeroy（1828-1885）wasanAmericanlawyerwhopracticed

lawinNewYorkformanyyearsandservedasprofessoroflawanddean

ofthelawschoolatNewYorkUniversity（1864-1868）.Latermovingto

California,heservedasprofessoroflawattheUniversityofCalifornia

（1878-1885）.

９ See3J.POMEROY,ATREATISEON EQUITY JURISPRUDENCE§ 804（5thed.

1941）.
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child,andvisitedthechildalmosteveryotherdaysinceShondeland

thechildmovedtoNewYork.Markdeniedallofthis,buttheFamily

CourtfoundhistestimonywithoutcredibilityandruledthatMarkhad

publiclyconductedhimselfasthefather.Consequently,thecourten-

teredanorderoffiliationandanorderofsupport;theAppellateDivi-

sionaffirmed,10andthecasecametotheCourtofAppeals.

TheCourtofAppealsaffirmed.Itstatedthat,whereachildjustifi-

ablyreliesontherepresentationsofamanthatheisherfather,with

theresultthatshewillbeharmedbytheman'ssubsequentdenialofpa-

ternity,themanshouldbeestoppedfromassertingthatdenial.11Ac-

cordingtotheCourt,theFamilyCourtshouldhaveaddressedtheissue

ofestoppelpriortoorderingDNAtesting,butthecourthastheright

tofind・fatherhoodbyestoppel・12regardless,evenafterDNAtestre-

sultsindicatedthatthemanwasnotthebiologicalfatherofthechild.

SinceMarkrepresentedthathewasthefather,andthechildjustifiably

reliedonthisrepresentationandchangedherpositionbyformingan

emotionalbondwithhimtoherultimatedetriment,Markisestopped

fromdenyingpaternity.

Ⅲ.Anonymousv.Anonymous

ThenextrelevantcaseisAnonymousv.Anonymous,13decidedbythe

JapaneseSupremeCourt.Inthiscase,HusbandAandWifeBhadtwo

daughters;thefirstdaughterX wasbornin1923,andthesecond

daughterCwasbornin1925.DaughterXwasadoptedbyHusbandD

andWifeEin1930andraisedastheirchild.In1941,SonYwasbornto

HusbandFandWifeG.TheyrequestedHusbandAtofilethenotifica-

tionofbirthforSonYas・HusbandAandWifeB'schild.・HusbandA
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reportedthebirthofSonYtothemunicipaloffice,recordingSonYas

thefirstsonborntohimandhiswife.

HusbandAandWifeBraisedSonYastheirchild.SonYwenttocol-

legeandthengotmarried,buthecontinuedtolivewithHusbandA,

WifeB,andDaughterC.HusbandAdiedin1974,andinhislifetime,he

neversaidthatSonYwasnothischild.Hisestatewasentirelyinher-

itedbyWifeB.WifeBdiedin1996,andbyherwill,herestatewasen-

tirelyinheritedbyDaughterC.Thiswasbecauseherestatewasthe

landandbuildingwheretheyhadlivedandWifeBwasconcerned

aboutDaughterC'slife.SonYwasalreadyfinanciallyindependentand

hadhisownfamily.LikeHusbandA,WifeBneverdeniedthatSonY

washerchild,either.

Thereafter,SonYmovedoutofthehouse.In2002,DaughterCdied

athomeduringherlifeofsolitude.DaughterCneverdeniedthatSon

YwasHusbandAandWifeB'schild,either.

Now,DaughterXbecameangrywithSonY,becauseshebelieved

thatthedelayinthediscoveryofDaughterC'sdeathwastheresultof

SonY'sfailuretocheckDaughterC'shealthcondition.DaughterX

wasalsooffendedbecauseSonYdidnotconsultwithherwhenhede-

terminedthepeoplewhoweretoattendDaughterC'smemorialservice.

Soshebroughtanactiontoseekdeclarationofnon-existenceofthe

parent-childrelationshipbetweenCoupleABandSonY.Thelower

courtupheldDaughterX'sclaimandSonYappealed.

TheSupremeCourtreversed.ItheldthatDaughterX'sclaimshould

bedeemedtobeanabuseofrightandthereforeimpermissible.Itgave

fivereasonsforreachingthisconclusion.

First,SonYactuallylivedwithHusbandAandWifeB,andthen

withWifeB,astheirchildforaperiodofabout55years.Second,

DaughterXdeniedthatSonYwasHusbandAandWifeB'schildonly

afteradisputeoccurredoverinheritanceuponDaughterC'sdeath.

Third,ifthenon-existenceoftheparent-childrelationshipisdeclared,

SonYisexpectedtosufferconsiderablementaldistress.Fourth,Hus-

bandAandWifeBneversaidthatSonYwasnottheirchild,andthey
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arepresumedtohavedesiredtomaintaintheirrelationshipwithSonY

astheirchild.Nowthattheyaredeceased,itisimpossibleforSonYto

beadoptedbyHusbandAandWifeBandacquirethestatusoftheir

child.Fifth,themotiveforwhichDaughterXcametodenytheparent-

childrelationshipcannotbedeemedtobereasonable.

Ⅳ.CongruenceofCommonLawandCivilLaw:TheDoctrineof

EquitableEstoppelandItsJapaneseCounterpart

TocomparethiscasewithShondelJ.,theJapanesecourt'srationale

forlegitimizinganon-biological,non-adoptiveparent-childrelation-

shipisverydifferentfromtheonethatisusedbytheNewYorkcourt.

Firstofall,thetimethatSonYactuallylivedwithhisputativeparents

astheirchildwas55years,whereasinShondelJ.,thetimethatelapsed

beforethecasewasbroughttohearingwasonly4yearsand8to9

months.AndMarkD.hadneverevenlivedwithhisputativedaughter.

ItisalsonotablethattheNewYorkcourt'sreasoningismorestraight-

forwardinhighlightingthesignificanceofMark'spriorstatementsor

representations.TheJapanesecourt'sanalysisismuchmorenuanced;

itisequivocalandambiguous,forthecourtjustreferstofivefactors

anddecidesthecaseinlightofthetotalityofthecircumstances.

However,oncloserinspection,itisapparentthatthedecisivefactor

istheintentoftheputativeparents.Thecourtemphasizestheelapseof

timeasoneofthereasonsforitsjudgment,butthesupplementaryna-

tureofthetimefactorshouldnotbeoverlooked.SupposeaBritishman

immigratestoJapanandeventuallydecidestobenaturalizedasa

Japanesecitizen,accordinglythemunicipalofficemustcreateafamily

registerforhim,soitdoesso.Supposefurtherthatthemunicipaloffi-

cer,inhisignoranceofEnglishnames,mistakenlyrecordshisnamein-

correctly.Forsomereason,thenaturalizedcitizendoesnotnoticethis

mistakefor50years,untilheisanoldman.Thereisnodoubtthatthe

courtwillordertherectificationofhisnameuponhisrequest.Itisto-

tallyirrelevanthowmanyyearshavepassedsincehisnaturalization.
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ThisisbecauseafamilyregisterplaysamajorroleinJapan,publicly

demonstratingwhoyouare.Ensuringaccuracyofthemattersre-

cordedthereinisusuallyconsideredtobeofparamountimportance.In

fact,thelowercourthadupheldDaughterX'sclaimpreciselyforthis

reason.

SonY'smentaldistressandtheunreasonablenessofDaughterX's

motivedonotseemtobedeterminative,either,especiallyinlightofthe

factthatfamilylawcasesareusuallypainful,stressful,andemotion-

allydifficult.Manyofthemcometocourtbecauseoneoftheparties

filesalawsuitforemotionalreasons;themotiveforbringingacaseis

veryoftenirrational.Whatmakesthiscasedifferentfromothersisthe

simplefactorthatHusbandAandWifeBstronglydesiredtomaintain

theirrelationshipwithSonYastheirchild.

TheJapanesecourt'sreasoningisevenmorevisibleinanother

Anonymousv.Anonymous,14whichwasdecidedonthesamedayasthe

aforementionedAnonymousv.Anonymous.Inthiscase,itwasoneof

theputativeparentswhosoughtdeclarationofnon-existenceofthe

parent-childrelationship.AgaintheSupremeCourtmentionedanum-

berofgroundsfordenyingtheclaim,butinonepassage,itvividlycon-

trastedthesituationsoftheputativeparentandtheputativechild.No

blamecanbeattachedtotheputativechildwithrespecttothefalseno-

tificationofbirth,ashewasjustababyatthattime,whereasthepu-

tativeparentistheverypersonwhorecordedtherelationship,orat

leastacquiescedtothefalsenotificationmadebyherspouse.Itisthere-

forepatentlyunfairfortheputativeparenttoclaimthattheputative

childisnothers.ThesamelogiccanbeseenhereasinShondelJ.:the

putativeparentisestoppedfromdenyingtheparent-childrelationship,

forthatrelationshiphasbeenestablishedpreciselybecauseofhervol-

untaryconduct.

Fromtheperspectiveofcomparativelaw,Japanisa・mixedjurisdic-
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tion・inthesensethatitslegalsystemisbuiltupondualfoundations

ofcommonlawandcivillawmaterials.15Likeinothermixedjurisdic-

tionssuchasLouisianaandQuebec,privatelawinJapanhasbeen

principallyrootedinthecivillawtradition,whereasitspubliclawis

primarilyAnglo-American.16 Sotheclaimsfordeclarationofnon-

existenceoftheparent-childrelationshipinthesecasesweredeniedby

wayofstatutoryinterpretation,specificallyonthebasisofArticle1,

paragraph3,oftheCivilCodemodeledaftertheNapoleonicCode,

whichisageneralprovisionthatsays,・noabuseofrightsispermit-

ted.・Buttheunderlyingprincipleisvirtuallythesameasthedoctrine

ofequitableestoppelinAnglo-Americanjurisprudence.

Ⅴ.SomeConcludingObservations

ItisevidentthatthelawinNewYorkaswellasinJapanhasbeen

willingtodisregardtheimportanceofgeneticconnectionasadetermi-

nantoffamilyrelationsatleastinsomecircumstances.Indoingso,the

courtsinbothjurisdictionshavegiventheirattentiontotheintentof

theputativeparentsasrepresentedintheirpriorstatements.Thishas

somewiderimplications.

Ifapersonwhohasnogeneticconnectionwiththechildandwho

currentlydoesnotwanttobethefather,likeMarkD.,canbelegally

regardedasthefatherbasedonhisvoluntaryconductinthepast,then

surelyitmustfollowthatapersonwhodoeshaveageneticconnection

andwhodoeshavetheintenttobeaparentshouldbetreatedasapar-

ent.Thisisexactlythesituationofapersonwhomakesacontractwith

agestationalsurrogate.

Similarly,ifachildwhohasnogeneticconnectionwiththeputative

parentscanbeaccordedstatusastheirnaturalchildjustbecausethe
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82

putativeparentsfiledafictitiousnotificationofbirth,thencertainlyit

mustfollowthat,whenagestationalsurrogategivesbirthtoababy,

whotypicallydoeshavesomegeneticconnectionwiththecommission-

ingparentorparents,andwhenthereexistsawrittencontractaccu-

ratelyreflectingtheintentionofallthepartiesinvolved,indicating

thatthebabyshouldbetreatedasachildofthecommissioningparent

orparents,thebabyshouldbegivenstatusasthecommissioningpar-

entorparents'naturalchild,andnotasanadoptivechild.

Allofthiscastsseriousdoubtontherighteousnessofthestatutes

prohibitingsurrogacyorthoseautomaticallytreatingsurrogacycon-

tractsasinvalid,whichcanbefoundinsomestatesinAmerica.Japan

currentlydoesnothaveanystatuteofthatkind,butbecauseofthein-

ternalregulationofthemedicalprofession,specificallytheguidelines

issuedbytheSocietyofObstetriciansandGynecologists,surrogacyis

extremelyrare.In2007,theSupremeCourtjustifiedthemunicipalof-

fice'srefusaltoregistertwinsdeliveredbyasurrogateinNevadaasthe

naturalchildrenofaJapanesecouple,onthegroundsthattheyshould

adoptthem instead.17 Thisdecisionhasbeenseverelycriticized,for,

underNevadalaw,thesurrogateisnotamotheratall-thecommis-

sioningparents,theJapanesecouple,aretheparentsfromtheverybe-

ginning.Ontheotherhand,consentofbirthparentsisrequiredto

effectadoptioninJapan,anditisgenerallyagreedthatonecannot

adopthisorherownnaturalchild.Asaresult,thecoupleareraising

thetwins,whoaregeneticallytheirchildren,asthehusband'sillegiti-

matechildrenborntoanAmericanlady.Tothisdaythetwinsremain

U.S.citizens,despitethefactthattheyhavelivedinJapansincesix

weeksaftertheirbirth.

Bymakingsurrogacyillegalorimpracticable,asocietydeprivescer-

taingroupsofpeopleoftheirfundamentalrightstoprocreateand

formafamily.Suchpeopleincludewomenwhoarephysicallyincapable

EquitableEstoppelinAmericanandJapaneseFamilyLaw

（ ）140267

17 JudgmentofMarch23,2007,SaikoSaibansho［SupremeCourt］,61Minshu

619（Japan）.



82

ofconceivingachild,andsinglemenwhocannotfindapartnerwhois

willingtodeliverababy.Areasonablystrongargumentcanbemade

totheeffectthattheprohibitionofsurrogacyisunconstitutionalbe-

causeitinterfereswiththeautonomouschoiceofanindividualinadis-

criminatorymanner,18inlightofthefactthatafertilewomanwho

wishestostartafamilybyherselfcanfreelydosobybearingachild

byusingthespermofafriendorbypurchasingspermfromasperm

bank.Agrossasymmetrycanbeseenhereintheprotectionoffunda-

mentalconstitutionalrights.

HistoryrepeatsitselfintheTaleofGenji,asGenji'slegitimatewife

givesbirthtothechildofasecretloverinChapter36,whichisentitled

Kashiwagior・theOakTree.・UnlikeEmperorKiritsubo,Genjiis

awarethatthenewbornisnothisson,butisthesonofhiswife'ssecret

lover.HeneverthelessdecidestoraiseKaoru,thebabyboy,ashisown

son.KaorugrowsupinGenji'spalaceandisregardedbyeveryonetobe

Genji'ssonthroughoutthenovel.Theparent-childrelationshipthus

formedbetweenGenjiandKaoruisanaturalone;itisnotanadoptive

one.Thestorybringstomindthesimilardecisionsofmodernday

Genjis:acountlessnumberofhusbandsaroundtheworldwhoagreeto

artificialinseminationoftheirwiveswithdonorsperm,nottomention

acertainpercentageofthefarmorenumeroushusbandswhoauto-

maticallyundertaketheresponsibilityasthefathersofthechildren

borntotheirwiveswithouteverattemptingtoperformDNAtesting.

Itisironicthatonlythosewhomakeuseofgestationalsurrogacyare

toldtogothroughadoptionprocedureswhenmanyofthemhavemore

geneticconnectionwiththeirbabiesthan,andareaswellpreparedto

fosterthemas,thesemoderndayGenjis.

Itistimetorecognizetheimportanceofanindividual'sintenttobe-

comeaparentasakeydeterminantofparenthood.Legalsystems,es-

peciallythoseofcountrieswherethedecliningbirthratehasbeen
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causingseriousconcernamongpolicymakers,shouldmakeeveryeffort

toguaranteetherighttoreproducetoeveryonewhohastheintentto

beaparentandtheabilitytoraiseachildresponsibly.Theyshould

alsostrivetoeliminatetheobstaclestotheindividualpursuitofhappi-

nessandtomaketheopportunitiestoformafamilyrealisticforevery-

one.
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